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"HERE is no learning in our law 
relatin g to real property more 
N neceſſary to be known than that which 
reſpects the framin g of a Deviſe, and 
the accidents that belong to it in its am- 
bulatory ſtate before its conſummation 
by the death of the deviſor, and yet it 
has never been collected into any re- 
gular chain of connection. With a 

l deſign therefore to diſpoſe the moſt 
material points on this head into a 
connected view, and to explain the 
moſt eſſential doctrines reſpecting it, 
the following Eſſay was written. How 

: far! it has e the purpoſe, the 
VVV Public | 
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5 Public muſt : ER Should i it meet 


their approbation, the doctrine of Con- 
ſtruction, as applicable to deviſes after 
their conſummation, is meant to be 
treated upon. at a future Praga.” | 
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laſt 1 after S 


26 — in the land, 
12 after perſon,” 
= me to, add it. 
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1 for poſtilams read poſt illam. 


17 == ſtatute, — ſtatutes. 
21 Side note, j» Archer, read Ar thur. 
7 inſert' ſide note, Butler v. Baker. 
— 3 ta ſtatute, read ſtatutes. 
25 1774 


1744. 
13 — third and fourt u diviſions, WR fourth diviſion. 
Side note, for Guthvir, read Gulliver. _ NE 
2 Side ncte, inſert “ Hawkins v. Chappel, 1 Atk. 621.” 
I 0 9 After « God” put colon, and read « And in the life-time 
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33 9 for cc and the other, the wife A liv ing," &c. read and 


then the wife ſold the lands.“ 
25 — deviſee, _ read deviſor. 
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RESPECTING 


DE VV 4:9 £24 ec: 


OF THE 


Power of deviſing Lands at Com- 
mon Law, 


AND 


Until the STATUTES of DEVISES, Ke. 


II E power of 4eviſing land exiſted among 
the Saxons in the fulleſt extent, as ap- 


pears by the will of Ethelſtan Atheling, ſon of 

King Ethelred 85 anno 1015; and that of Byth- . 

ric ©: and alſo by the-will of Leofwine *, dated 
1 5th May 998 ; one teſtamentary clauſe of which 
1s, Dedi etiam, &c. et meum paternum [quon- 
dam] Leofwari capitale domicilium in Purlea, 
ct quicquid eidem pertinet; et ſi Eadwolde 
6e filius diutius vixerit quam ipſa, ipſi cedat; fi 
e lla diutius v vixer it, et ita Deus volet, cedat ex- 


5 . | Po” inde 


quart. edit. 108. 


Somn. 84, 89. 

Spelm. Treat. 
Feuds 22. 

Wright's Ten. 
172. 

b Tranſcribed in 
Appendix, to 
Somn. 198, et 
vid. Saxon 
Laws et 
Doomſday 
BOOK. 


e Lamb. per- ; 


amb. 492, et 
Textus Rof- 
fenſis, publiſh» 


ed by Hearne, 


4 Madd. Form. 
Avg. un N 


© Glanv. lib. 7. 
c. 1. fol. 44. 
Piowd. 414 b. 
Dyer, 127 b. 
Sed. vid. Bac. 
on Gov. Cap. 

62. fol. 126. 
but in the 

 Anzlo Saxon 
times deviſors 
ſometimes are 
found to pray 
their lords that 

their wills may 
ſtand. Vid. 

Maddox, 
Form. Ang. 

Differt. on 
Charters, 2. 

note E. 


dotherwiſe, muſt have generally vaniſhed imme 
diately upon, or ſoon after, chat event. 


Ls 1 


5 inde ei, qui poſtitlam præſtantior ſit de noſtra 
85 e &c. | 


But it appears from Glanville ©, that in his 
time a man in extremis could not by deviſe 
give away from his heir even a reaſonable part 
of his land, (which he was allowed to give away 


by an act taking effect in his life-time) ; but if 


he made ſuch a gift in extremis, the preſump- 


tion of law was, that the party was not of ſound 
diſcretion, and that his act was the conſequence 
of inſanity, not of cool deliberation. But a gift 
made in ultima voluntate was good, if aſſented 
to and confirmed by the next heir. 


But as tenants could not, by the feudal law, 
alien their tenancies without the licence and 
conſent of their lord, when that ſyſtem became 
part of the law of England, this power of diſ- 
poſing by will, (in whatever degree it before ex- 
iſted) as well as every other mode of aliening 
lands, was altogether incompatible with the 
exiſtence of that tenure; therefore the power of ; 


diſpoſing of real property, as well by will as 


Some exceptions, indeed, there were to this 
general reſtriction on W — were 


founded 
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1 
founded either on the local cuſtoms of particu- 
lar places, that were not ſubjected to military 
tenure, or on privileges retained by particular 
parts of the kingdom, with the conſent of the 
firſt William. 
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London, York, and Oxford, and many other 
cities and boroughs ; by the cuſtoms whereof the 
lands, tenements, or hereditaments, lying or be- 
ing within the ſame, might be diſpoſed of by 


Ee os Tz: 
Jy LLP WS 2 
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and not to che perſon. 


the hands of the crown by heat or otherwiſe, 


and the crown granted it over t 


manner as it was at common law. 5 


and freemen of London reſient, and thoſe who 


lands there; namely, that the former were pri- 


1 5 ſuch deviſes in mortmain ſhould be enrolled, 


; been, 7 


Of the former deſcription were the cities of 


will; for this was a cuſtom annexed to the land, 


Aid. therefore, if land i in London came into 
old by knight's 
ſervice, yet the whole land was « eviſable in like 
ar 4 diſtinction was . between citizens 
were not of that deſcription, but were ſeiſed of 


vileged to deviſe in mortmain, which the lat- 
ter could not do. But it was neceſſary that 


Dr. and Stud. 


Co 75 27. ; 
Fitz. Nat. Brev. 
459, 463. 
Bro. tit. Dev. 


43, 51. 
Ibid. tit. Cuſ⸗ 


roms, 4le 


1 tit. Dev. N 


= tt dern; 36,41. 
tit. Dev. * Ss. | ; 


which deviſes to 0 Feen need not to have 5 


„ 


Bro. tit. Dev. 43. 
Bio. tit. Cuſt. 


38. 
Litt. tit. Burg. 


Bro. tit. . Caft, 
38. 
Old 8 . 


verb. Burguge. 


vt. 


And 10 method by which the deviſee got 


poſſeſſion of lands deviſed, when the heir of the 


deviſor entered and detained them from him, was, 
by the writ of ex gravi querela, which lay when 
a man ſeiſed of lands or tenements in any city, 
town, or borough, where lands were by cuſtom 
deviſable, or of gavelkind mo. deviſed thoſe 
lands or tenements. | 

But it "ſeems queſtionable, whether that writ 
was incident to all lands that were deviſable ; 
the better opinion ſeeming to be, that it only 
extended to thoſe lands where the cuſtom was 


that a writ of ex gravi querela lay; for in this 


reſpect the cuſtoms ſeem to have differed. 
In ſome places ſciſin of the deviſed lands were 


given by the bailiff ; in others the deviſee 


8 might enter ; in others A ſuit was s inſtituted on 8 


an ex gravi querela. is 


So it appears that, in boroughs, thoſe who _ 

held i in burgage tenure might ſet up ſuch a cuſ- 

Se. tom; ; and the writ ſtated, that the deviſor held : 
his lands as he did his chattels; ; nor was reſidence 


neceſſary. 


Of the latter deſcription before a to, 


were lands, tenements, or hereditaments holden 


| in gavelkind. 


But 


1 
But ſome doubts have been entertained whe- 
ther this cuſtom of deviſing was incident to that 
ſpecies of tenure, or whether it was a local 


cuſtom of Kent, independent of and collateral 
thereto. This point was much litigated in the 


caſe of Launder and Brooks, and it was at 
length agreed (after ſeveral trials and verdicts, 
fix of which were in favour of he cuſtom, and 


one only againſt it, and that one with the diſap- 
probation of the court, who carried their diſlike 
of it lo far as to ſtay the entering the judgment 
in that action until a new ejectment was brought 


l and tried) chat chis was a pe of the cuſtom of : 


This point was again tried, at the King' $ Bench 
bar, by a jury of Kent, in the 14 Cai. II. in the caſe 
of Miſeman and Cotton; and it was found, that 
gavelkind lands were deviſable by the cuſtom of 


Kent. And like verdicts and reſolutions v were given 


in Queen Anne's reign, in the caſes of Arthur and 


Launder verſ. 
Brooks, Cro. 
Car. 561. S. . 
2 Sid. 154. 


Wiſeman 8 
v. Cotton, | 


1 Sid. 775 135. 
Hard. 325, 


Raym. 59, 76. 


I Lev. 7 


2 223, „ 


2 
. 237. 


Bokenham, in the Queen's Bench, and Bunter 


and Cock in the Common Pleas; both of which 6 
cauſes aroſe on the will of William Bokenham : 
but ſeveral inſtances are given in Mr. Robinſon's 
treatiſe on that tenure, that the ſame cuſtom 


- prevails 3 in gavelkind lands in North Wales. N 


Rob. Gavelk. 


444. 


8 3 e 


1 Rolle, Abr 

608. | 

x Blackſt. 

Comm. 37 : 

„ 
Wright's 
Ten. 173. 


1 6 1 


Terms for years, and all chattel intereſts, 


alſo were not affected by this conſequence of 


the introduction of feuds; they being, on ac- 
count of their original inſignificance, deemed 


perſonalty, and, as ſuch, — of eee 


by will. 


Although the feudal reſtraint on alienation 


could not but yield to the importunities of a 


people, who were conſtantly ſeizing upon every 
conjuncture that opened the leaſt proſpe& of 


obtaining from the crown the re- eſtabliſhment 
of their ancient and venerable laws, (the fuſpen- 
- fion of which, as to alienation, ſeems to have 
been of all other the moſt obnoxious intruſion) 
and the ſtatute of quia empiores terrarum, by which 
the reſtraint on alienation was in a great de- 


gree removed, was procured; yet the reſtraint 


on deviſing continued for ſeveral centuries, The 
cauſe of which has been imputed, partly to an ap- 
prehenſion, that the infirmity and conſequent i <5 
; poſition to which a teſtator was expoſed, rendered 
ſuch deviſe ſuſpicious ; and partly to this ſpe- 


cies of conveyance not being attended with 


that general notoriety and public deſignation of 
the ſucceſſor, which in deſcents is apparent to. 


the neighbourhood, and which the ſimplicity of 


5 che common law always required | in every tranſ- 
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1 
fer and new acquiſition of property, but which 
did not exiſt in the caſe of a deviſe, But what- 
ever inconveniences might be incident to this 


mode of alienation, to take effect after the death 


of the owner, it was ſoon found that there was 
no other way of rendering real property {ubſer- 


vient to the caſualties that ariſe in family 


affairs; for in direct ſucceſſions 46 inteſtato of 
real eſtates, the ſucceſſion was governed by the 
political conſequences of a poſitive ſyſtem, 


which conſtituted the eldeſt fon only heir. And 
among collaterals, not all the next of kin, but 
one was heir, to the excluſion of many in the 
| ſame and many in a nearer degree, Simple 
contract creditors were not entitled to be paid 
their debts, and other hardſhips aroſe : but the 
deviſing power removed all theſe difficulties, by 
enabling a man to do Jules: to his family and 5 
8 creditors. 


! 


ie ther ſupenSian of this power, there 
g fore, which continued from the reign of Com. Law, 
Henry II. to the latter end of that of Hen- 
ry VIII. the neceſſity of family arrangement 
made the people ready to receive with avidity 
any contrivance to reinſtate them in the poſſeſ- E 
ſion of the valuable privilege of deviſing: and 
the! ingenuity of eccleſiaſtics ſoon furniſhed them 
ads a means by which they might ſubſtantially, 


Per Lord Manſ. 
field. 
1 Burr. 420. 


— 
| 
5 
Gilb. Dev. 9. 15 
Hale's Hiſt. 
222. ſed vid. 
G'anv, Lib. 75 9 
C. 1. 45» | 


B 4 EY though 5 


. 


though not direftly, enjoy this privilege, u under 
colour of a declaration of uſes ; an invention 
— | adopted by them from the civil law, to evade the 
ſtatutes of mortmain; and which the clergy, who 
found men were moſt liberal to the church when 
they could enjoy their worldly poſſeſſions no long- 
er, enforced as binding upon the conſcience, and 
therefore ſolely cognizable in the court of Chan- 
. where they generally lat. 
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8 But at length this practice was checked, not 
111. accidentally, but deſignedly, by the ſtatute of 
the 27th of Henry VIII. which, by transfer- 
ring the poſſeſſion or legal eſtate to the uſe, 
neceſſarily and compulſively conſolidated them, 

and fo had the effect of wholly deſtroying all 
diſtinction between them, till the means to evade 

this ſtatute, and, by a very ſtrained conſtruc- 
tion, to make its operation dependant on the 

intention of parties, was invented. The con- 

ſequence was, that lands generally once more 

became inalienable, unleſs by conveyance, to 

take effect 1 in the lie time of che proprietor. 


However, the bent of the times e 8 
ſtrongly in favour of alienation, and the neceſ- 
ſity of there being ſome mode by which men 
might render their property ſubſervient to family 

„„ purpoſes was ſo obvious, chat the legiſlature 
N Ge found 5 


. 
PRESSE, 


3 


found it neceſſary, within a very few years, in the 

Ziſt of Henry VIII. to interpoſe in the regula- 
tion of this ſpecies of conveyance; and the 
crown was eaſily prevailed on to give its aſſent, 
by a ſtatute made for that purpoſe, to the eſta- 
bliſhment of devifes ; eſpecially as it was done 
in a manner that could be but of ſmall detri- 
ment to the military tenures, which were then 
n their decline i in this ä 


The ſtatute of the 31ſt off Hey VIII. was 
afterwards explained by another ſtatute, ae 
in the 34th year of the ſame prince's reign. 


| Afterwards it was found neceſſary, for rea- 
ſons which will be ſtated in a future part of this 
© Eſſay, to add further regulations to this mode 5 5 | 
of. conveyance, which were effected by the ſta- oY 
7 tute of frauds and perjuries, PERS in the ach 
year of the reign of Charles Hz: 
It ita not be neceſſary, at this period of time, 
©” to enter into the conſideration of the nice and 
curious queſtions which aroſe on that branch of - 
theſe ſtatutes which relates to the proportions of 


lands deviſable by thoſe who held by knight's 1 
ſervice, as ſuch enquiry would now be conſider- mE 
ed rather as matter of ſpeculation and curio- 
uy than of real uſe; 5 by the altera- 
tion 
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E 
tion of tenures in conſequence of the ſtatute of 
Charles II. all the land in the kingdom, except 
copyhold (the law reſpecting which will make 
no part of this work) is become ſoccage; and 
conſequently univerſally deviſable c_ by 
cuſtom or ſtatute. 


A deviſe then, thus conſidered, is an inſtru. 
ment conſiſting of two parts ; namely, the ex- 
ternal or material part, and the internal or ope- 


rative part. The former relates to the frame of 
the inftrument, and includes the conſideration 
of what ſolemnities were neceſſary thereto by 
the cuſtoms of deviſing, and ſuch as are added 

by the ſtatutes of wills, and of frauds and per- 
juries, The latter may be again divided into 
two parts; namely, firſt, the formal or orderly 
pur? ſecondly, the internal or intellectual part, 


The form: or. ales; part comprizes the 


parties to the inſtrument, and the ſubject matter 
on which! it is to operate- 


\ 


The internal 4 Me part includes the 
law of deviſes, as it applies to the conſtruction 
1 thereof, with reſpect to the ſeveral eſtates or in- 
tereſts created thereby in the ſubject matter 
deviſed. | 


The 


14A 
9 


1 


The preſent treatiſe will be l to two 
parts only of the inſtrument; namely, the exter- 
nal or material part, and the internal or operative 
part, ſo far as it includes the formal or orderly 
part of the inſtrument. And in treating upon 
the ſubject in this view of it, the ſituation” of a 
deviſe will be conſidered at three periods of 
time: firſt, at its commencement by . writing, 
publication, &c. ſecondly, in its progreſſion, 
which will involve in it the conſideration of all 
incidents to which it is liable whilft in eri; and, 
thirdly, at its conſummation by death of the 

deviſor, which will lead to obſervations upon 

the juriſdiction to which the conſideration of x 
— belongs, the manner of proving it, &c. 


or 


D E all I © E 


UNDER THE 


STATUTES of the 32d and 34th 
Hier VHE-----: 


32 Hen, VIII. Deviſe or will, made purſuant to the ſtatutes 


3635 Hen. of the 32d and 34th of Henry VIII. is 
C. 5. 


0 12 Car. 8, 24. an irregular inſtrument in writing, in law diſtin- 
i auiſhable from a deed, by which all perſons not 
_ diſqualified, © having a ſole eſtate or intereſt in 
« fee-ſimple, or ſeiſed in fee-ſimple in coparce- 
te nary, or in common of any manors, lands, 
© tenements, rents, or other hereditaments, in 
cc poſſeſſion, reverſion, or remainder, or any of 2 
9 5 them; or any rent, common, or other profits, - 
or commodities out of, or to be perceived of 
« the ſame, or out of any parcel thereof,” may 
diſpoſe of them at his free will and pleaſure, but 
not to take place until after his death, to any 
| 2Videinfia, as Other perſon*, but not to bodies corporate, for 
DE > Ry ſuch eſtate or intereſt therein as he pleaſes, : 


ESI 0 
: I 


Þ deſcribe a deviſe made purkinne to tho 
ſtatutes of Henry VIII. to be an irregular inftru- 
ment, becauſe thoſe ſtatutes have not preſcribed. 
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1 is 1 


in what form of words the inſtrument itſelf, pur- 
por ting a 


give or diſpoſe of lands or hereditaments ap- 


pears, provided ſuch intention is not contrary to 
the eſtabliſned rules of law, having the forma- 
| Tities required by law, under theſe ſtatutes, will 

amount to a deviſe. A deed, if made with a 
view to the diſpoſition of a man's eſtates after his 
death, will enure in law as a deviſe or will. 


7 hus, where W. ſeiſed in foe, EAT a wri- 


ting in this form : © This indenture, made the 


8 day of between C. W. of, &c. 


5 414 


« intention not only to raiſe portions for his 


c younger children, but alſo to raiſe money for 


« the payment of his debts, although his Bones 


cc eſtate come not in; now the ſaid C. W. 


cc. conſideration of 51. doth grant, bargain, a 


| 1 « ſell to the ſaid J. O. and W. S. all thoſe lands, 
8 &.” (mentioning the lands, but not the Are 


r 


e Joys — and then named ſeveral perſons to re- 


ceive ſeveral. ſurns—< and the reſt of my money 
9 © and plate, and other my. perſonal eſtate, of me 
— * the faid W. oy the. teſtator in this Part chang⸗ 


ing 


eviſe, ſhall be made; therefore any 
writing, by which the intention of the party to 


cc e of. the one part, at x, O. of, 155 and W. 8. | 
of, &c. of the other part: whereas there are 
c divers debts owing. to C. W. and having an 


Hixon, v. Wy- 
tham, 1 Ch, 
Ca. 248. 

8. 0X. Finch, 

1225 | 


« money raiſed by ks to 5 eg AS 44 5 


Green v. 
Proude, 


& Keb. 310. 


S8. C. 1 Mod. 
. | 


L 14) 
ing the perſon, and ſpeaking in the firſt and not 
in the third perfon) © I give and bequeath in 
* manner following,” and then he appointed to 
ſeveral perſons ſeveral ſums, afterwards adding, 
e hereby name the ſaid O. and S. my executors 
« to the uſes aforeſaid.” And the ſaid writing 
vas ſigned, ſeated, publiſhed, and declared to be 


bis loft will, in the Preſence of feveral witneſſes, ; 


C. W. ſoon afterwards died; and one queſtion 


was, Whether this inſtrument in writing was 4 
will, it being made in the form of an indenture? 


and it was decreed by the Lord d Keeper, that it 
Was a good will. 


And if the intent of the donor be to make a 


will, the inſtrument will operate as ſuch, _ 
an n aftual delivery be made of i it as a a deed. 


— 


Thus, where the plaintiff 's title was by the will of 
F. which was intitled © Articles of Agreement,” 
and began thus, “It is agreed between the ſaid 
+00 Nicholas and Walter, that Nicholas, being fick 55 
ce jn body, gives, &c. in conſideration whereof, the 
& faid Walter promiſed to pay ſeveral legacies :” * 
and the concluſion was, © In witnefs whereof : 
the parties have hereunto interchangeably ſet 
« their hands and Kals“ And this was delivered 
as an act and deed. The queſtion was, Whether 
this inſtrument was revocable ? which depended 17 5 
n its being conſidered 1 in law as a vill or as a 


 - 


_ deed; 


. 


2 


16 1 
deed; and it was contended that it was of the 
latter ſpecies of conveyance, being delivered as 
ſuch; but it was held per curiam, that, there 
being directions given to make a will, and a 
perſon ſent for to that end and purpoſe, this was 


2 * will. 


A will may be made on ſeveral ſheets of 1 Stow. 69, 


paper, and the law does not require that _ 


ſhou Id be allied — FL 


And white one ſheet of a will was found in 
Eſſex, and another in Staffordſhire, it was agreed, 
before the ſtatute of frauds, that both ſheets made 
vor one n. 8 N | 
| It! is not neceſſary that the whole will ſhould 
be made at the ſame time; nor is it material at 


what diſtance of time from the writing the one 


part, the deviſor reſumes the ſubject and com- 
Pletes the will; whether the period be tw o days 
or two years, the effect will be the ſame. 4 


And a vin may be made by ſeveral didlinér 
memorandums; each of which y be ligned 1576 
the , BIT 


Thus, where A. B. the deviſor, wrote upon a 


ſheet of "OO: with his own hand as follows : 
N . e Know | 


Comb. 75 


Earl of Eſſex's 
_ Caſe, cited 1 
Show. 69. 
Comb. 174. 


een ex. 
Dem. Griffin v. 
Griffin, infra. 


Carlton, ex. 


Dem, Griffin 
V. Griffin. 


3 Burr. 546. | 
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Proude, _ 
Keb. 310. 
S. C. 1 Mod. 


7 hereby name the ſaid O. and S. my executors 
was ſigned, ſeated, publiſhed, and declared to be 
C. W. ſoon afterwards died; and one queſtion 
was, Whether this inſtrument in writing was 4 


will, it being made in the form of an indenture? 
and it was decreed by the Lotd d Keeper, that it 


will, the inſtrument will operate as ſuch, although 


F. which was intitled © Articles of Agreement,” 
and began thus, It is agreed between the ſaid 
Nicholas and Walter, that Nicholas, being ſick 


and the concluſion was, © In witnefs whereof © 
* the parties have hereunto interchangeably ſet 


- as an a& and deed. Thie queſtion Was, Whether 


| on its being conſidered i in Jaw FO a will or as a 


E 
ing the perſon, and ſpeaking in the firſt and not 
in the. third perfon) © I give and bequeath in 


59 


© manner following,” and then he appointed to 
ſeveral perſons ſeveral ſums, afterwards adding, 


« to the uſes aforeſaid.” And the ſaid writing 


bis laſt will, in the preſence of ſeveral witneſſes. 


* 
N box DARE + 


Was 4 good will. 
And if the intent of the donor be to make a 
an n actual delivery be made of i it as a deed. 


Thus, bade the plaintiff 8 title was FOE the will of : 


te in body, g gives, &c. in conſideration whereof, the | 
& faid Walter promiſed to pay ſeveral legacies :” ow 


« their hands and Tals“ And this was delivered 


this inſtrument was revocable ? which depended 


deed; 


EW I 
deed; and it was contended that it was of the 
latter ſpecies of conveyance, being delivered as 
ſuch; but it was held per curiam, that, there 
being directions given to make a will, and a 
perſon ſent for to that end and pare this was 
2 good will. 


A will may be made on ſeveral ſheets of : Show. 69, 
paper, and the law does not require that they Oro 
ſhould be affixed together. 


"ih white one ſheet of A will was found in Earl of Efes 
Eſſex, and another i in Staffordſhire, it was agreed, _ 7" 5 
before the ſtatute of . that both ſheets made * 

but one will. | 


* 


EY is not neceſſary that the whole will ſhould Carlton, ex. 

be made at the ſame time; nor is it material at eee 
what diſtance of time from the writing the one 
part, the deviſor reſumes the ſubject and com- 

8 Pletes the will; whether the period be two days 

or two years, the effect x will be the ſame. 


” And a will may W 1 We gifting 
| memorandums; each of which may be TEAR 24 
the teſtator. 


"Thus: * A. B. the deviſor, wrote upon a Carlton, ex. 


| ſheer of Paper with his own. | hand as follows: 5 | 
1 wy 2 | « Know 1 Burr. 54%. 


. 


1 


er Know all men by theſe preſents, that I A. B. 
tt &c. make the aftermentioned my laſt will and 
« reſtament, &c.“ and, after deviſing lands and 
chattels, concluded thus ; © I pray God to bleſs 
er and direct my wife, daughter, and ſon; and I 
© die in peace with all mankind, and I hope the 
© Lord Jeſus will receive my ſoul. And this is 
© my laſt will, and not any other... 2d day of 
« May 1752” and the deviſor ſubſcribed it at 
the ſame time when he wrote it. But this part 
was neither ſealed nor atteſted. A. B. after- 
wards wrote on the ſame ſheet of paper the 
following words, viz. © Memorandum. Black- 
© man Street, Sch Jan. 1754. Whereas I have 
« laid out, &c. on a lighter, &c. and the barge! 
« called the Lemon, &c. all theſe, and alſo all, 
Kc. at my death, all ſhall be at my preſent 
ce © wife Mary's diſpoſal; and this is not to diſan- 
0 nul any of the former part made by me, the 
« 2d of May 1752, except that my wiſe; ſhall, | 
4 not be liable to pay to my ſon John, &c. Wit 155 
« neſs my hand, J. Griffin, ſenior.” The firſt 
part was written on the firſt and ſecond ſides of 
a ſheer of paper, and the memorandum was be- 
gun either x O. the end of the ſeeond or the 
beginning of the third, and written upon the 
third ſide: this was ſubſcribed, and the whole 
delivered in the preſence / of three witneſſes. It 
became material (with a view to another queſ- 
wt "Roa. 
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tion which will be ſpoken of hereafter) to EY : 


cide, whether this was to be conſidered as one 
entire inſtrument; or as two diſtin& inſtruments 
via. a Wk: and a e 5 


And the court were of opinion, that this was 


one entire inſtrument, and the latter memoran- 
dum a continuation of the former act; for the 


teſtator himſelf called i it a memorandum, and de- 


clared, cc that he did not mean thereby to diſ- 
9 annul any part. of his former deviſe or diſpoſi- 


60 tions: after he had written the former part, he 


took up the conſideration of ſornething further 
that had occurred to him, and it was not mate 
rial whether he did that at two days or two years 
diſtance from writing the former part. A man 
vas not obliged to make his whole will all at tze 
| ſame. time: and the teſtator having originally 
ſigned the former part, did no harm; it made it 
: More Eine but did not Hurt it. 5 


A man may make ſeveral partial and parti- 


cular diſpoſitions relating to ſeveral parts of his 
2 eſtate, by. diſtinct inſtruments ; and, though 


written on ſeveral papers, they will all ſtand 


together, for whatever number of inſtruments : 
in nature of wills a man makes, yet if they be 
not contradictory, they are conſidered, in law, as 
making together but one deviſe; ; and, taken 


ä geiler 


wia. 


1 Show. 545. 


1 Show. 349. 


e deviſor made his 14% will,” but particularly 


Eoward v. Mar- 
ſhal, Cr. Eliz. 
721. et vid. 1 
Vez. 187. 


of other lands, made a will, and thereby deviſed 
the former lands to the hoſpital of B. in Smith- 
field, and afterwards made another will, and de- 
viſed lands he had elſewhere to C. it was Held 


by all the judges that borb wills, being of divers 


may deviſe them by ſeveral and diſtinct wills, 


Wards married again, and then by another _ 
; will deviſed the land to his wife for life, 
N paying annually 6 to I. his youngeſt fon and his 


” ns 


& 


YEE 


A; 


 Yogether, contain the deviſor whole will as to 
ik whole property. 


Thus, in a caſe cited by Serjeant it in 
the caſe of Hitchins and Baſſet, and agreed to 
by the council on the other fide; it appeared, that 
where A. ſeiſed of lands in Blackfriars, and alſo 


things, gs: ſtand RE. = 


— * F * 
5 ; 4 #%. 23 
2 : . 4 

N 433 * 4 


But i it ſeems tut in Tack! aſs the wills muſt 
not be declared upon generally, © as. that the 


that he 1 his laſt will of uch a naher, &c. 
And as 2 man har my 8 rel eftatls 4 


ſo likewiſe he may make ſeveral deviſes of 
different intereſts i in one and the ſame eſtate, . 


Thus, where A. 'by one will, deviſed his. lands ; 
to I. his youngeſt ſon and. his heirs, and after- 


* 18 . heirs 


p T7: 

helts ſuch 4 kent; the queſtion was, Whether 
this ſecond will was a revocation of the former? 
And Anderſon and Glanville held it to be no re- 
vocation, but that both might ſtand, although they 
were by ſeveral writings, unleſs the laſt were mani- 
feſtly contrary to the firſt will, or that there were 
an expreſs revocation therein; for they ought to 


as if made by and in one and the ſame writing: 
and here the teſtator's intention appeared, that 
he had not any purpoſe to alter the will as to his 
| fon, but only to provide for his wife, whom he 
had married after the firſt will was made; and 
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: be 1 to his fon, „„ 5 


JJ... 8 


qualify what is given by a former, and a legacy 
NP? take effect out of both. e 


. 


Thus, where A. he brother ea the leaks 
made a will, dated October 12, I 7 38, and 


5 f E. B. the ſum of C. 800, and alſo to his ſiſter of 
the fur of £. 400, and after giving other pecu- 


eftare, and all his freehold and perſonal eſtate 


by tlie appointing of the rent to his ſon, it ap- 
peared his intent was, that the reverſion mould 


80 likewiſe a latter devite may modify ad 


nary legacies, bequeathed the remainder of his 


whatſoever, not therein otherwiſe diſpoſed of, after 
0 5 Payment 5 


ſtand together, if they might, in like manner 


Brudenell V. 
Boughton, 
2 Atk. 268. 


thereby, among other things, gave to his ſiſter 


payment made of his juft debts and legacies, to his 
brother S. B. whom he alſo appointed his exe 
cutor: afterwards A. by a ſubſequent will, 
dated the 22d May 1741, revoking all former 
wills, gave to his ſiſter C. the ſum, of /. 100, 
and to his ſiſter E. B. the ſum of £.400, and, 
laſtly, gave and bequeathed to his brother S. B. 
all the reſt of his eſtate, real and perſonal, and 
appointed him his executor. There was alſo a 
memorandum directed to S. B. in the following 
words, viz. © I beg to recommend my ſiſter, 
E. B. to your kindneſs; and, beſides the le- 
« oacy left her, I beg you would give to my 
* podchild C. 200; and in caſe that child ſhould 

be dead, I deſire you may give that ſum to her 

4 eldeſt ſon. I deſire this only in caſe you make 


d uſe of the laſt will. " This“ was . R. B. 
and dated June 95 1741. 
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bid. 


A bill was 3 by E. B. and her inde; 
to have the legacies left to her raiſed and paid 
by thedefendant, out of the teſtator's real eſtate. 
” And one queſtion was, Whether the leſſer lega- 
cies under the ſecond will, were a charge upon 
the teſtator's real eſtate? And Lord Hardwicke 
faid, this Was a queſtion of ſome difficulty; but 
he was of opinion that they were, He conſider- = 
ed the queſtion in two. lights: Firſt, as if new 
Jegacies had been given originally and de novo: 
„ e "SP 
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ſame legacies deduced and newly modified ? By 
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« of his eſtate, real and perſonal, to his dear 
ce brother S. B. and appointed him his execu- 
cc tor.” So that the land, as well as the perſonal 
eſtate, was given to the ſame perſon that he 


the land. ; 


B ut, in the preſent caſe, the legacies given by 


or qualified. Theſe were leſſer ſums; L£.100 
If they had been given exactly in the ſame man- 


been no doubt but that the latter bequeſt being 
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cz . * make 


Secondly, Whether theſe were not part of the 


the words of the ſecond will, © he gave the 76% 


made executor: all the legacies therefore, if 
conſidered as de novo, would be charged y_ 5 


the ſecond will might be conſidered as part of 
the money given by the firſt, only new modelled 


Inſtead of /.400, and /. 400 inſtead of 3 800. 
ner, and to the ſame perſons, there could have 


of leſſer ſums, it would have operated as a revo- 
cation pro tanto, and the latter bequeſt would un- 
doubtedly have remained a charge upon the 
land; but the deviſors having given them dif- 
ferently, and to different perſons, made the 
nicety. However, he was of opinion, this was 
no more than a leſſening of the quantum of the 
money given by the former will, only dif- 
ferently modified. By the teſtator's doubt, in- 
deed, viz, * 1 deſire this only in caſe you ſhaukd | 


Ibid. | 


[2] 


ec make uſe of the laſt will,” it looked as if he 
had an intention to leave it in the diſcretion of 


the brother, whether he would make uſe of the 
laſt will or not; though it was a little odd this 
ſhould be his intention, becauſe the one was for, 


and the other againſt, the intereſt of his brother: 


therefore, upon the whole, his lordſhip decreed 


the raiſing the leſſer ſums out of the real eſtate of 


by Molineux v. 
Molianeux, 


Cro: I. 144. 
Noy. Rep. 117. 
et vid. 2 Atk. 


273. et iufra. 


Fae teſtator. 


And a i may be made to take effect, with 


reference to another © 


Thus, where J. M. made his will in theſe 
words: © Concerning the diſpoſition and order 


ce of certain annuities or rents, to be iſſuing out 


ce of certain lands and tenements as followeth; 

« Whereas I have lands- in Thorp, &c, in the 
county of Nottingham, I will that my younger 
0 children, not married, viz. Edward, Thomas, 
« and Chriſtopher, &c. ſhall have ſuch ſeveral 
c annuities or annual rents, as be expreſſed 
e jy ſeveral writings ſigned with my hand, and 
ce ſealed with my ſeal, according to the true 


te meaning of my ſaid writings.” One queſtion 


Was, If this was a good deviſe of the ſaid an- 


nuities within the ſtatutes of Henry VIII? and 


the court held upon this point, that this will, de- 
viling ſuch rents which Were mentioned 1 in ſuch 
writings 


CE 


vE 
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19 
writings under the deviſor's hand and | ſeal, was 
a good deviſe, in writing, of the rents themſelves: 


for it referred to the writing, whatſoever it was, 
as if it bad been en limited i in that will, 


'$ where th auen of a will were for the 


| executors to pay J. 3000, as the teſtator ſhould 
by deed appoint, and the teſtator afterwards by 


deed appointed, ſo that the bequeſt depended 


And as a man may make ſeveral wills af. 


diſtinct parts of his land, or diſtinct intereſts 
therein, ſo, likewiſe, may he make one or more 


codicils, altering, explaining, adding, or ſubtract- 


ing from what has been before deviſed, or de- 
viſing parts of his land not given by his will; 
and the law will annex ſuch codicil, or codicils, : 


to his will, and conſider the whole as one e inſtru- . 


bs is we obſervable, that tha term Codicil 


appears to have come to us from the civil law, 
and means an appendage to a will: the word, it 
zs apprehended, is a derivative from Codex, and 
= tems more properly to belong to teſtaments, which 


WE Tn operate 


: 
Metham verſ. 
Dukeof Devon. 


vid. *. 


upon the deed, per curiam, the deed referring to 
the will is, as to this purpoſe, to be taken as part 
thereof, in the nature of a codicil thereunto ex- 
Fan of the will. 


Fuller v. Hooper 
2 Vez. 242. et 
vid. 1 Vez. 187. 


6 Ver. 187. 


— 


14 ] 
operate upon perſonal property, than to deviſes; 
which are to affect real property; for a codicil, 
92 ſtrictly ſpeaking, is an unſolemn will, and was 


formerly diſtinguiſhed from a teſtament in this 
circumſtance; namely, that the former did not 


admit the conſtitution of an executor, but the 
8 14 latter could not be made without it. The bu- 
winb. 13 14 As . | ——_ | | 
. ſineſs of a codicil, by intendment of law, was to 
" x Vez. 187. | | ark 3 
alter, explain, add, or ſubtract ſomething from 


the will; and it ſnould ſeem that, by analogy to 
this uſe of the codicil in teſtaments, memoran- 
| dums, or inſtruments, reſpecting lands, which 
FT had for their object the altering, explaining, 
1 HO adding to, or ſubtracting from a deviſe of land, 
were likewiſe introduced under the ſame form, 
and, when ſo ſhaped, acquired the ſame appella- 
tion; for the appointment of an executor not _ 
l | being neceſſary to a deviſe, and any inſtrument 
= altering, explaining, adding to, or ſubtracting 
ftom a deviſe, requiring all the legal formalities 
=— of a deviſe itſelf; a codicil, in that ſenſe in 
ö i which it is uſed in the civil law, namely, as an | 
| Es unſolemn deviſe, cannot exiſt. 
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243 bo Srber dt.. Deviſes and codicily reſpefiing lands, as well 


tinctions be- 


| Tron = as teſtaments and codicils reſpecting chattels, 
and wills, vide 5 
+ agree in the efficient cauſe ; for. every perſon 
=. who may deviſe, may alſo make a codicil ; 
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We WES Tr, 


; CC 


8 writing,” 


W ſenſe, . 


and whoſoever cannot deviſe, cannot make a 


codicil. : 


#\ 


In the conſtruction of the ſtatutes of Hen- Vid. Bland v, 


ry VIII. it has been held, that every deviſe or 
| bequeſt of lands or hereditaments made purſuant 
thereto, muſt be entirely in writing z that being 


2 circumſtance without which lands, tenements, 


or hereditaments, cannot be effectually given by 

virtue of the power of anti, Is allowed 7 co. 
6 ſtatutes. 

But the judges, whoſe buſinefs it was to ex- 
pound the ſtatutes of Henry VIII. yielding to 
the bent of the times, and with a view to ex- 
tend the privilege of deviſing as much as poſ- 

ſible, in the conſtruction they gave to the word 
took. it in its moſt extenſive and : 


1 it 18 ated | in Abe to Ot ben fad 


by Popham, C. J. of England, in his reading; 
that if a man expreſſed by a letter, what was his 
will reſpecting the diſpoſition of his land, that 
was ſufficient; and he ſtated, in ſupport of this 
poſition, the caſe of one ef, who went to ſea, 
and wrote a letter in which he mentioned that 
his lands ſhould go as he therein e . 


Was held to * a ln will. 


Middleton, 
2 Ch. Ca. 23. 


Plowd 345» 


7, Pl. 
eſt's 


Moore x 
314. 
caſe, 


Rrown, v. 
Sackville, 
Dyer, 72. 2. 
S. C. Ander- 
fon, 34. Pl. 85. 
S. C. dy name 
of Brown v. 
Atkins, Kelw. 
2550 * 


e + | OTC 
Eaſter, 24 Eliz. 


3 Leon. I13- 
Pl. 155. 
Eaſter, 29. Eliz. 


. ting, and another, without the knowledge or 
command of the deviſor, had put it into wri- 
ting in the life-time of the deviſor, this had been 
2 good will; for it was ſufficient if the deviſe | 
were reduced into writing in the life-time of the 


( #6 ] 


Nor was it deemed neceſſary that the writing 


ſhould be by the deviſor himſelf; for where a 


man, ſeiſed in fee-ſimple in ſoccage lands, being 
ſick in bed, ſent for a lawyer and requeſted 
his advice in making his will, and the lawyer 


took notes thereof and went away, and at about 


eight in the morning wrote the will according 
to legal form in purſuance of the notes and 


agreeable to the will of the deviſor declared 
to him ; the will was finiſhed before eleven 
o'clock on the ſame day, and the deviſor died 
at twelve; ſo that he did not hear the will read. 
The opinion of the court was, that this was a 
good will in writing; and ſeveral caſes were 
there put, and determined vpon the ſame 


point. 


And it is faid, in two anonymous caſes, that, 
if one lying in extremis, having an intent to 
| deviſe bis lands by word, had made ſuch deviſe, 


but bad not commanded the fame to be put in wri- 


deviſor. The fame rule was laid down, as to. 
a deviſe of lands officiouſly put in writing by 
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[ 7 1 
gny of the der by, in . caſe of Zudwell 
and Sen 


But the law, as ſtated in theſe. caſes, was de- 
nied in the caſe of Naſb and Edwards, which 
was decided in Michaelmas term, in the goth 
year of Elizabeth. In that caſe, D. ſeiſed in 
fee of land held in ſoccage, declared to N. and 


others, that his will was, that C. ſhould have his 
land ; and N. recited the words to him, and 


aſked him if this was and ſhould be his will, 
and he was anſwered, that it was. N. in the 


| life- time of D. as for his own remembrance and 
without the direction of D. wrote the ſaid will, 


but did not read it to the deviſor. Afterwards | 
D. died. The queſtion was, if this were a ond © 


will, being ſpoken in ſuch direct words, and 
being written in the life of the deviſor by the 


witneſs for his own remembrance, and without 


the appointment of D.? And all the Juſtices de- 
| livered their opinions ſeriatim, that it was a void 
| deviſe; becauſe the will was not written by the 


command of the deviſor, or by his conſent, but 
A the PEI preſent, of his own head. 


4 


But it was ſaid, f in tic laſt ah hs if the 


witneſs had written it without the deviſor's con- : 
ſent, and afterwards had read it to him, this had 


been as good as if written by his appointment. 
CE en raed va. 


Ludwell v. 
Symſon. 
1 Keb. 8807 
Eaſt. 17 Car, 


3 


Naſh v. Ed - 
wards. 

Cro. Eliz. 100. 
Sc. 1 Leon. 
113. 

William v. 
Edmunds, 
Dyer, 72, a 
note. 2 ſama 
law. 


Newdicate's IF 
. caſe, Dyer wo: | 
note 2 


Sed quzre et 
vid. Dyer 7% 


note 2. 


Williams, v. 


E dmund's 


cont, 


Dime v. 
Munday, 
Rates's caſe, 
Sid. 362, PI. 7, 
8. C. z Keb. 345. 


— == - -— 
— ͤ =o ſhare ——— —— yr — ne nn 


Cited i in Naſh 
v. Edwards, 


N 1 Leon, IIz. 
0 But a will 

il muſt not be 
1 made by queſ- 
{4 tions, vid. 

l - Ceo. Ja. 497. 


— rr 


rr 


— te rn 
_ — 


5 Ceſar and 


It. 
i Lake's caſe, 8 
i _ Dyer72,note2, 


2 Rep. 31 b. 


[ 43 ] 


The latter opinion ſeems to have been adopts. 


ed in a ſubſequent caſe, the facts of which were 


as follows: A memorandum, that B. did declare 


and expreſs, that his brother J. B. and his heirs 
ſhould be heir to his land, was written by 
a phyſician, and the teſtator, being ſick in 


| bed, was aſked if he approved it, which he 
did, and ſealed it, but did not ſign it; and this 
was, on debate in court, allowed to be a good 


will in writing to convey lands. But it appears, 


from the report of this caſe in Keble, that this 


queſtion aroſe on a trial at bar, and that the 


Judges would have had it found ſpecially ; but 
the counſel objected, in conſequence of which . 


general verdict was given. 


But the writing muſt have been by the per- 

ſon directed to make the notes or will by the 
teſtator; for, per Wray, if he appointed A. to 
write his will, and it was written by B. it was 


void, unleſs it were afterwards read to the teſta- 


N and he 1 it. 


In the e of theſe aun it was alſo 
: held, that the deviſe muſt be completely put 
in writing during the life of the deviſor. There- 


fore, if a man had commanded another to make his 


Will, and to deviſe W. Acre to J. S. and his 
| heirs. upon condition, and he had written the deyife 


0 
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to J. S. and his ret before he had written the 
condition the deviſor had died, this deviſe would ES] 
have been void; and the reaſon was, that the deviſe 5 
was not full, but maimed and imperfect; becauſe 

the whole deviſe to J. S. was not put in writing. | 


So where a man intended his lands for J. S. Cafar and 
with remainder to J. D. and the deviſor died e ee 
before the remainder was put into writing; this 5 
was held not to be a deviſe within the ſtatutes of | 
Henry VIII. becauſe the one deviſe 7 


on the e 


But mas in Jevicar directed Ken diſtin Ibid. et 3 8 
deviſes, and he happened to die after the comple- 1 8 
tion of one, and before the other was put into 

writing, the former was held good; and therefore, 
if one had commanded another to make his will, 
and thereby to deviſe W. Acre to J. S. and his 
heirs, and B. Acre to J. N. and his heirs, and he 
had written the deviſe to J. S. and his heirs in 
the life of the deviſor, and before the deviſe 1 
J. N. and his heirs had been written, the deviſor 
had died, yet the devil to ml 8. hach been 5 
good. 1 LE Erbut OE hl ops 12199908 


>» ww w au» 


1 it was held. chat a 1 ak wheſe = 524 
ſtatutes, if in writing „iel be e in n t 
4 void as to the reſt. 1 


Sir Richard 
Pexhall's caſe, 


Dyer 72, note 


Ludwell V. 


Sympſon, 


SE Keb. 1 


Downhalil v. 


Cateſby, 
Moor 35, 


AG: Co- Ent. : 
252, cont. 


- Vimeo . 


Munday, 
Bate's caſe, 


Sid. 362. 


* oy 


35˙8. 


Z Leon. 79. 


fa) 
Thus, where P. deviſed certain Mads to his 
wife for her jointute, and the fcrivener inſerted 
a condition, and the deviſor hearing it read; 


faid this was not his intention; the deviſe wat 
held good, and the condition void, for, that 


he countermanded 1 it by 275 


But where the directions were to deviſe on 
condition, ard the devife was without condition, 
it was held, per ee, to be void. 


80 where the deviſor gave his inttroctjons to 
make his will in writing, and directed his land 


to be given to one of his fons for life; and the 
clerk, miſtaking, wrote an eftate in fee, three 
judges againſt one held, that the will was ut- 
terly void, becauſe it was not the will of the 
teſtator. The reaſon of which latter determi- 


nations ſeems to have been, that the deviſe was 


not written in the life of the teſtator; whereas, 


in the former wet the deviſe a was writer, and 
more. 5 


N by the deviſor was not held to be 


— under theſe ſtatutes. 


Nor was it neceffary even that the teſtator's 
name ſhould appear on the face of the inſtru- 
ment; for where a man made his will in this 
= e 00 1 wil and e my land to A. . 
. and 
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and the name of the deviſor was not in 


the will; yet it was held that the deviſe was good 
by averment of the name of the deviſor. 


T he diſpoſition of the courts to ſupport this 


ſpecies of alienation carried them ſo far, that 


any ſcrap of writing, though it was neither ſigned, 
ſealed, or written by the teſtator, might have 
been eſtabliſhed by. the evidence of one witneſs 
as a will of land, eren though tl that perſon were a 
legatee, if he releaſd. 


This a; in \ fat, 8 in a very remarkable | 


caſe; that of Sir Edward Warſeley' s will. 


” 15 that es Jl fools igecs of paper 288 
5 produced as the will of Sir Edward, and a title 
8 under them in favour of his natural 
daughter. 'T hey were written by one Bun bam, = 
an attorney, of Gray' s Inn. Sir Edward had 
not ſigned them, and there was no evidence of- 
: fered to prove them publiſhed, but that of 
Baynham. © His evidence was ohjected to; for, ; 


IE Hat 


Stephens v. 


Gerrard, 
2 Keb. 128, PI. 


©- $2. 8. C. Sid, 


31 5. PL 33• 


chat he Was a a legaree of a fur of. money, a. and = 


jc -. FS 


Bur a Glace of the annuity and CIS 


of the legacy was produced; upon which cir- 
: cumſtance the court admitted his evidence, and 
a verdict was thereupon given | in favour of the 


vill. 


The 


1 Sid. 128. 


Lord Cams, 


arg. in Doe v. 


Kerſey. 


t 32 


The amount of Boynhaw 3 DJ as ſtated 
| by Siderfin, was, that Sir Edward dictated a 


writing made by him, and cauſed it to be i inter- 
lined, and ſaid, that he intended to write it over 
again himſelf, but in the mean time, that this 


ſhould be his will; but he refuſed then to ſign 


or publiſh it as ſuch; and the concluſion was, © In 
ce witneſs whereof, I have put my hand and ſeal 


ce to every ſheet,” and he had not done it to 


any one ſheet ; yet the court held this a ſufficient 
will, and fo it was found by che) jury. 


This decifion, diſinheriting an heir at . law 5 
by a will ſo made and fo atteſted, the ſame per- 
ſon being drawer, legatee, and witneſs, though 
conſonant to law at that time, was conſidered as 


a very great hardſhip; and the dangerous con- 


ſequence of deviating ſo far from the ſafe and 

| ſound rules of the common law, 1 in the alienation 
of property, became obvious to every one that 
reflected upon the conſequences that muſt follow 

ſuch a deciſion, | Two great and alarming con- 

ſiderations aroſe out of this caſe; namely, that 
ſuch an unfiniſhed paper ſhould be deemed a 
will; and that one Perſon, /o intereſted, ſhould 

be the only witneſs. 


It was obvious to every one, as ſoon as ; this : 
caſe was determined, that teſtators would be de- 
5  livered 
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livered up to the practices of crafty and deſign- 
ing men, if ſuch wills and ſuch witneſſes were 


any longer ſuffered to prevail; and it has been 
thought, that this caſe gave riſe to the clauſe 


reſpecting wills in the ſtatute of frauds. Indeed, 
when it is conſidered, that this caſe happened 
in the 18th of Car. II. and that the law was 
made but eleven years after; when it is found 
by the proviſions of the law that, for the future» 
the will is to be a perfect inſtrument ſigned by 


the teſtator; and that three credible witneſſes at 
leaſt are introduced to be preſent at the tranſac- 
tion, pointing directly at the two grievances in 


Sir Francis Worſley's caſe, and going no further; 
the proviſions are ſo remarkably adapted to meet 


that caſe, that little doubt can be entertained but 
that the framers of the clauſe had it in view. 


L 4 1 
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INTERESTS and ESTATES 


OUT OF THE PURVIEW 
OF THE 


STATUTES of WILLS. 
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Biſhop verſ. 
Fountaine, 


T was formerly held that contingent intereſts 

+ Lov: £45: 8 in lands, reſting merely in poſſibility, were 
NE Ram. incapable of being paſſed by a will made previous 
OE to __ 


defy Bas But the law is clearly now held to be otherwiſe 
ee the old authorities having been over- ruled im- 
pPlw&liedly in the caſe of Selwin and Selwin, and po- 
„ ſitively 1 in the caſe of Moor and his wife againſt 
3 gol Hawkins. In the latter caſe G. deviſed all his 
ogy real eſtates, | in truſt for his ſon I. and if he ſhould 
* fol. 33, die without iſſue under age, then that all his 
eſtates ſhould go to C. his heirs and aſſigns. C. 
deviſed all the eſtates whereof he was ſeiſed in 
poſſeſſion, remainder or reverſion to M. and died 
in the life-time of I. who afterwards died under 
twenty one, and without iſſue. And the queſtion 
was, Whether the poſſibility given to C. was de- 
viſable? Er per Lord Nortbington I had never 
any doubt but that theſe contingent intereſts were 
deviſable notwithſtanding ſome old authorities 
'to 


BESS 
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——— 
—— —_ 
« Wo 
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to the contrary. I ſent the queſtion into the 
King's Bench, in the caſe of Selwin and Selwin, 


that they agreed with me in opinion. The point 
liberal and right determination, 


| And in the caſe of Roe on the demiſe of Perry 


the will. 


theſe ſtatutes. 

Ti W C. was tenant in tall, the rever- 
ſion to R. and they joined i in a leaſe for life by 
deed ; and, afterwards, he in the reverſion, 


and died, and then tenant in tail died without 


was good or not? and this depended upon, Whe- 
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1o that it be a greater eſtate than renant in tail 


and the certificate of the Judges implied, I think, 


is ſettled and ought not to be ſhaken. It is a 


againſt Jones, the Court of Common Pleas, taking 
the intereſt there in queſtion on a deviſe to be a 
q ſpringing, contingent, executory uſe, were una- 
nimouſly of opinion, upon the foundation of the 
above caſes, that 1 it was deviſable and paſſed by 


But an eſtate that is turned to a right, as a re- 
verſion diſcontinued, is not within the purview of 


during the leaſe for life, deviſed the reverſion 
iſſue, The queſtion was, Whether this deviſe 


ther, if tenant in tail join with him in reverſion 
in a leaſe for life, not warranted by the ſtatute, 


can make, i it be a diſcontinuance of the tail 
D 2 VV only, | 


Roe on Dem. 
Perry v. Jonoa, 
ibid 30—34 


Baker verſ. 
Hacking, Cro. 
Car. 357 5. 


only, or a diſcontinuance of the reverſion alſo ? 


* 


Carter 311. | ; 
Poph. g1, 92. 
34, 35 H. 8. 
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Took verſ. 
 Glaicock, 


Cart. 208. 8. C. 

1 Saund. 260. 
et vid. Caſ- 

fandra's caſe, 


Mer 253. 


Pl. 49. I Roll. 


. 13% 
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and it was held to work a diſcontinuance in both, 
and then, the deviſor having nothing in the rever- 
ſion but only a right, the deviſe was void. 


A freehold deſcendable pur auter vie alſo is not 
deviſable by the ſtatutes of wills; for thoſe ſta- 


tutes are confined to perſons having manors, 
lands, tenements, or hereditaments of inheritance 
in fee-ſimple. From which it is plain, that the 
legiſlature had not this kind of eſtate in their con- 
templation; for he that has a deſcendable free- 


hold has not an eſtate in fee-ſimple. 


Thus where A. tenant, in tail in reverſion, 


made a leaſe for years reſerving rent, to com- 


mence when the reverſion came into poſſeſſion,” 
and then made. a bargain and fale to B. and 
his heirs of the ſame lands, and B. made his 
will, and gave the lands to C. and her heirs; 


it was determined that B. had only a deſcend- 


Sd e, 6a. 
778. et vid. 
s. Litt. 13 a 
10 Rep. 95. 
 Seymour's 

Cale. 


able freehold, and not a fee determinable upon 
the death of tenant in tail; and that ſuch deſcend- 


able frechold was not within the ſtatutes of wills. 


4. : 


It is proper here to obſerve, that the above 


caſe has ſince been denied, not indeed in its 
principle, as applied to a deſcendable freehold, 
but as to the effect of the bargain and ſale; which 
Lord Holt, in the caſe of Mache! and Clarke, 
Was 


- 


s CAD 


: % 37 5 

was clearly of opinion created a baſe fee in the 
bargainee, not determined nor determinable un- 
til the entry of the iſſue; for tenant in tail 
himſelf has an eſtate of inheritance in him, which, 
before the ſtatute de donis, was a fee- ſimple 
Conditional, and the ſtatute made no alteration 
gas to tenant in tail himſelf, but only made pro- 
viſion that the iſſue in tail ſhould not be diſinhe- 
rited by the alienation of his anceſtor; and,. 
therefore, as he might paſs a fee before the ſta- 
tute, ſo he may ey the ſtatute We making 
ſuch eſtate voidable. 7 185 1 


U on the ſame princi 4 an e to one _ Delaper's caſe 
P P P F cited Cro. Eliz. 


auter vie is not deviſable under theſe ſtatutes, 58. Co.Litt.4:. 
fa | | 18 „ 2 Roll. Abr. 
Thus, if tenant by courteſy grant over his eſtate, 150. Palm. 32. 
and the grantee deviſeth it and dieth ; this is a PR 


void e and out of the ſtarute of wills. 


And cans ſh polleſſed af A uo; | for his; Applefard 


verſ. Spencer, | 
lives, deviſed the ſame to his wife for life, re- 3 Keb. 430. 

5 Draper verſ. 
mainder to his daughters, and, on their death James cited | 

0 35 Cu. 

without | iſſue, remainder Over; the 6 better opi- v orney a. 7 

15 | erney, 1 eZ. 
nion ſeemed to be, that ſuch eſtate Was not de- As. ke = 


8 we 


m now it is a * che 8 Cw. II. 
cap. 3. ſec. 12. that eſtates pur auter vie may 
'D 3 | ww 2 


3 Eliz. 3. tit, 


Dev. 21. cited 
Cro, Eliz. 805. 


ce may deviſe; 


L 38 

be deviſed by a will in vriting, fiened-by the 
perſon in his pr eſence, and by his expreſs 
directions, and atteſted and ſubſcribed in che 


2 of 200 gs wth Fre or more wits 


* 8 


* 40 


ub . lab; was | Qeviſable by cuſtom, 1 
who had ſuch an eſtate might deviſe it; the 
reaſon of this diſtinction between deviſes by the 
cuſtom and deviſes by the ſtatute is, that the 
cuſtom is general, © that every one ſeiſed of land 
whereas the ſtatutes are con- 
| fined to manors, lands, &c. holden in fee-fimple; 


» 


the former of which deſcriptions is applicable 


to this kind of eſtate; but the er is not ſa 


5 en 


And as the ſtatutes of wills were held, on 
conſtruction, not to extend to lands deviſable 
by cuſtom, ſo it ſeems doubtful whether the 
0 ſtat. 29th Car. II. cap. 3. ſec. 12. extends to 
eſtates pur aurer vie, deviſable by cuſtom ; fit 
does not, the conſequence will be; that N YT 
will, or, where the cuſtom requires writing, a 
written will, though not executed according to 
tkis clauſe in the ſtatute, will be ſufficient” to 
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This kind of intereſt pur auter vie, may be Lo v fran 
entailed, and admits? of a limitation over by - 3 , 
way of remainder; becauſe ſuch a limitation of 
an eſtate pur auler vie, does not carry a con- 
ditional fee at common law, which could only 
be created out of an eſtate of inheritance, and 
che eſtate out of which ſuch limitation iſſues, is 
but an eſtate pur auter vie; and therefore if ſuch 
an eſtate pur auter vie, or for lives, be limited to 
one for life, remainder to her iſſue male, and 
for want of ſuch iſſue, remainder over to B. the 
 rcmainder to B. will be good on A.'s death with- 
out iſſue; for theſe limitations take effect as a de- 
h ſcription who ſhall take as ſpecial occupants dur- 
ing the life of ceſtui que vie, and ſo the latter differs 
Parks a poſſibility after a conditional fee, which 
could not be limited over at common . I 
is the ſame, therefore, as if the grantor, inſtead 
of deſcribing a wandering right of general occu- 
pancy, had ſaid I do appoint that, after the 
death of A. the grantee, they who ſhall happen to 
= bc heirs of the body of A. ſhall be ſpecial occu- 
= pants of the premiſſes, and if there ſhould be no 
W iffic of the body of A. ther B. and his heirs ell 
be Mein r HEN es, 


| Waſteneys v. 3 

1 | «::./ appel. e 

on oat pot oe ( Toe 5s 3 BROW Ca - 

But ir l Streit 6 chat A. may, by any con- in Dom. 
Proc. 457. S. C. 


veyance or even by articles in equity, bar his own I Atk. 525. 
Norton v. 


| heirs and thoſe 1 in remainder. | 1 Frecker, bie. 
V | 524. Baker v. | 
D 4 And Bailey, 2 Vern. 
ö : N ; 225. Ss | 


Vid. Saltern, v.. 
Saltern, 2 Atk. 
376. le Co. 98a 
Blake v. Blake, 
3 P. Will. 4th 
ed. fol. 10. 
note 1. Duke 
of Grafton v. 
Han mer, ib. 
266. note E. 
Lowv.Burron, 
3 P. Will. 265. 
Baker v. Bai- 
Tey, 2 Vern. 
225 Finch v. 
Tucker, 

2 Vern. 184. 
Oldham v. Pic- 
| kering, Salk. 
464. Ca. T. 
HFolt 503. 


© "Set. tit. of hot. 


b.2.C.9. ſec. 5. 


E 


And it ſeems, that A. has not, in this caſe, 


ſuch an intereſt in the eſtate pur auter vie, 


as he can deviſe by virtue of the ſtatute 29th 


Car. II. cap. 3. or by cuſtom, without firſt le- 


vying a fine, or doing ſome act to bar thoſe 
in expectancy: For his heirs, claiming at 


common law as ſpecial occupants, ſavouring 


of the nature of tenants in tail, take in their 


on right, as it were per formam doni, and : 
not merely as enn np en deſcent 5 
| from A. 


Titles of dignity, likewifh. as dukedoms, mar- 


quiſates, earldoms, viſcountſhips, baronies, &c. 


while ſuch dignities were the conſequence of 
territorial poſſeſſions (as they ſeem in general to 
have originally been, having been annexed to 
lands, honors, caſtles, manors, and the like, the 
proprietors and poſſeſſors of which were, in right 
of thoſe eſtates, allowed to be peers of the realm, 
and were ſummoned to parliament to do ſuit 
and ſervice to their ſovereign) when the land 
Was alie nated, paſſed with it as appendant. And 
conſequently, where ſuch land was deviſable by 
cuſtom, paſſed by ſuch deviſe. But the dignity 
of the peerage having, after aljenations grew to 
| be frequent, been confined to the lineage of the 
party ennobled, and held to be perſonal inſtead 
1 IE 1 
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of territorial, are not now aden by deviſe or 
otherwiſe. W it wg 282111 42 "IEP 
Rs eee 
Offices bee being ee to os ſs" 
fall under the like predicament. And corodies 
are of the ſame nature; ſo likewiſe are franchiſes, 
when annexed to the ers, and not * 
t lands, "281 TEE any Ling THIS 
| 5 95 | ble 1 ; 3 5 


„ 3Rep. 2 
Ali Goran entire 1 3 not imme 3.5 . 22. 1 


= diately perſonal, yet, not being valuable, are not 2 © 8 
= deviſble by theſe ſtatutes: Thus, if the franchiſe. EE 
= of bona et catalla felonum, et fugitivorum, orutla- 
gatorum, fines, amerciaments, 86. within ſuch a 

town ar manor, be granted by the crown to one 

and his heirs, this franchiſe Kaner be deviſed . 
to another under theſe debe 30 55 


: 5 ** NID * 


The like 2 is ; of commons. Gs: number, . Per 1.Gro mn. 


ways and Me: like, pourra gry; 5 7 bo þ A 22 22. 
＋ by Fd aria of this diftingion F 
: hereditaments: not valuable, and. thoſe that. are 
valuable, ſeems, to have been taken at a very, 
early period, and aroſe. from the particular word- 
ing of the ſtatutes of wills. By the common 
lav, without a cuſtom, inheritances were not de- 
viſable. Every deviſe of them, therefore, not 
founded. upon cuſtom, muſt be warranted by 
ſome 
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_ theſe words did notre 
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{ris Kaku otherwiſe ebe deviſe is void. "Now 


neither of the ſtatutes of wills, nor any other 
ſtatute, made ſuch a deviſe effectual; for, neither 
th&letter nor the intent of the ſtatutes of 32 Henry 
VIII. or 34 Henfy VIII. authoriſed it; and to 


this purpoſe the Wolds of: the ſtatutes ſhould be 


obſerved, and particularly of che! ſtattite of the 


32d Henry VIII. viz. © That all perſons having 5 
e manors, &c. held, &c. by Weite ſervice in 
e capite, might deviſe wo- parks Gf his heredita- 
s ments in three pafts to be divided; or ſo tuell 
thereof as amoutited to the au¹Emal wolle of two 
parts of them id thice parts to be divided in cer” 
 taitity and by ſpecial diviſion" fo «that ic migkt 
ce he known in Nverälty, for advancement of his: 
« wife, / &. And ſaving to tlie king the cuſtodys 
« of ſo much of the inlietitante ad ameunted to- 
« the real annual pals $4 the third part.” Now 
eh this kind: of ching; for, 
firſt, theſe were ede and things entire 
not ſeparable, and which could not be divided. 
5 Secondly, they were not of any certemm aunua! 1 
Value? and tlie ſtatutes, by the "firſt branch f 
them, required that the inheritanees held in“ 
capite” which" wre ro be deviſed, ſhould be f 
annilal Dalne. And the "ſaving before mentiened 
ſhewed, that the intent of-“ the ſtatute Was; that 
haereditaments deviſable by that ſtatute ſnould - 
be 7 annual value, which theſe fort of heredita- 


ments 
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that, © if the hereditaments that deſcerided to the 


1 43 1 


ments were not. And this appeared more evi. 


dently to be the law, by the words of the ftakets 


of che 34th Henry VIII. whereby it was enacted 


«heirs after ſuch deviſe, did not extend to the clen- 


. yearly valus of the third part, &c. according to 


« the intent of the firſt ſtatute, viz. the 32d Henry 


VIII. the king might take ſo much of the re- 
 « ſidue of the tenements; as ſhould make the value 
| © of the third part with the full profits thereof; 
_ < and that the diviſion of that; &c. ſhould be made 
cas before was mentioned in the faid ſtatute. 
From which parts of the ſtatutes it appeared that 


the hereditaments, which cheſe ſtatutes p 


for, were hereditaments which had parts and 
| might be divided, ſo chat one part might be 
_ ſevered from the other, and not ſuch as could 
not be ſevered nor divided, and of which one part 
could not be ſevered or divided from tlie other 
part, and alfo ſhould br'of amuad value; otherwiſe 


the deviſe of them would be void. And in ſup⸗ 


port of this poſition, the © pinion of Priſut, in a 
ceuaſe 32d Henry VIII. 22, is cited by Lord Coke. 
There, upon a quare inpedit brought by the king 
| againſt one who made title to an advowſon appen< 
dant to a manor of which he was ſeiſed by rea- 
ſon of his dutchy of Lancaſter, the defendant 
pleaded, that, after the laft continuance, the king, 
A his letters Patent, ratified and confirmed to 


10 him, 


3 Co. 33 


32355 


bim, &c. all the right, &c. and that the ſaid de- 
fendant ought not to be further diſturbed, &c. 


e 
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and it was ſaid that this plea was not good; 


and one reaſon - Wap was, - becauſe by a 

ſtatute of Henry IV. c. 6, «© Thoſe who de- 
_ <4. manded of the king 1 tenements, rents, 
7 7 offices, annuities, or any other profits, ſhould 


make expreſs mention in their. petitions of he 


e value of the thing fo to be demanded, and alſo 
of that which they have had of the king's gift, 


60 or other his progenitors or predeceflors before, 


e otherwiſe the king's letter patent thereof to be 
« void and of no avail; and although this were 
neither land nor tenement, yet, by the equity of 

the ſtature, it extended to all things that were . 
valuable, and the church might be valued; and 
it was ſaid that the advowſon was valuable, for, 


that if a formedon were brought of it, and the 


tenant pleaded a releaſe of the anceſtor of the 
demandant, and that he had aſſets, &c. although 
that be only an advowſon, it ſhould be valued: 
ſo that when this were ſued, for by petition, it 


might be valued. And Prifet, as to this point, 


aid, it had been alledged that if an office were 
granted by the king, it was neceſſary that the 
N grant contained the 1 of the office, in ſome 
caſes it was ſo and in others not: if here the 
office had been of any certain value, there per- 
Ae it e be 3 but if 1 it were of a thing 
5 . 3 caſual, | 


_—_ 


xe 


> Ay 
e 
2. . 


bs 
N 
, ; 
7 
9 
3 
* 
7 3 
app 
$4 
er 
0s 5 
8 
. 1 
x: 3 
45 
. 
2 
1 
mee 
7 
2 
0 A 
4 
N 
* i 
\ 4 
* = 
& 7 . 
Oy on” 
N 
Tis 
3 7 
2 
* «oY 
25 85 LES. 
RI 
Wk 
f 
8 
LSE 
* — 
245 
WS 
ARA, <4 
wa 
pl 
n 
"SB bs 
Rot: 
* 5 
NY?! 
= 
* a: 
rr 
* 1 * 
Bl 
a 
r 
n 
2 n 
3 
** pogo 
N 
RAD 
FD. 
TIDE 
SI 2 
3 
99 
Eg 
* 1 LY 
1 me Y 
2 
. 5 
N 
1 
2 e 
n 
ä 
0 * by 
Fer 
N * — 
e 
dhe Be 
Iu. 
ö 
8 * * 
A 
3 
a 
2 
\ » op 7 
N 
Jo PI 
1 
FE 
N 
b IF 
ES 
43%; 
N N 
s 
Is 
T3 Ne 
7 
e 
83 
9 * 
3 
Ito, 
LEE 
1468 
. 5 a © 
a IN 
, pF 
WAS 
8 
FO 
FN 
AP 
9 
r 
rr . 
8 
» de 
KG "a 
A 40 
| * 72 
wy * 
3 1 
l 
n 
4 et 
. TE) 
N 
* * 
525 
2 
£ 0 © 
Af 
WF + 
ſp 
No * 
WW 1 
6 1 
2 
7 8 
1 
N 
. 
* 
. 
SHY 
« =>" 
8 8 7 
2 
* 37 
2 9 
4 * - - 
7 * 
I% . 
— — £ 
* A 
=o 
8 5 
o * I, 
"2 Ie 
A 
ue 
_—_ 
8 
1 
2 5 
7 
at”. 
wg; 
. 
N 
Wha 
48 
FN 
rs 
F 
8 
22 
why 
, 
7 
1 
8 
wel 
oy 
LS 
72 
2 
* 
* 72 
& 
Z 
+5 
_ 
N 
58 
3 
5 
. 
2 
FO 
9 
or, 
2 
4: 
x 
xy 
"7 
* 
: 
= 
5% 
L 
BE 
df 
x 
4h. 
2 
: 
J 
** 
"S 
#, 
ds 
1 
1 
5 
3 
” 


[ 45 ] 


caſual, then there was no occaſion ; as if the king 


granted a market, it was not neceſſary to ſtate 
the value of it, becauſe it was not annually cer- 


tain, So, in the principal caſe, where the con- 
firmation was of the church, it was not neceſ- 
ſary for the party to inſert the value, becauſe it 
was not annually certain. From whence Lord 
Coke deduces this principle, that, when the law 


requires the value of a thing to be mentioned, 
it muſt be intended of a thing which is of a cer- 


tain yearly value, and therefore concludes, that, 
as the ſtatutes of wills authoriſe the deviſe of 
hereditaments held in capite valuable and de- 
viſable, none but ſuch can, by virtue of thoſe 


ſtatutes, be deviſed: conſequently, that the fran- 


chiſe of bona et catalla felonum, &c. not being 
valuable, are conſequently not deviſable. : 


An hereditament in a tombſtone ſet up to the 
5 memory of a man's anceſtors, or in trophies in a 
church, from their nature, ſeem not to be the ſub- 

| Jett « of a deviſe. 1 


* 


9 eſtates were not deviſable at com- 
2 | = 33 Mlalſter, 
mon law, nor are they become ſo by the ſtatutes 
of wills; for, to paſs copyholds by deviſe, there 
muſt be a ſurrender to the uſe of the laſt will 

and teſtament, which, alone, gives effect to the 
limitations therein. And when the uſes are 


* n * 
WF Axes. F "EOS 
"OR POR. 
« 7 
1 
„ 


ed vide inf. 


227. 


Royden v. 


2 Roll. Rep. 


383. Coke's 


Coph. 50. 
Wood's Inſt. 
135. | 


named 85 


—— 
8 


Vid. 1 Vez. 223. 
42. 
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named in the will, they take effect by the ſur- 
render and not by the will. 


The grantor of an eſtate ſubject to a condition 
of re- entry, cannot deviſe the ſame, becauſe the 
grantor that has the benefit of the condition 
veſted in him, though he has an eſtate in the con- 


dition, yet has not the land until the condition 


broken. And the deviſee over cannot take ad- 
vantage of the breach merely as ſuch; for the 


benefit thereof is not deviſable, but muſt go in 


privity to the heir at law of the grantor, who 


muſt enter for 1 ite. 


[ 7 ] 


OF THE 


Conftruition of the Deviſing Clauſe 


FRY Tur 
STATUTE of FRAUDS, 


HE clauſe in this ſtatute, that- relates to 

the ſubject now under diſcuſſion, has for 
its object the adding ſuch ſolemnities to the pub- i 
lication of wills as the legiſlature conceived beſt 
calculated to guard men in extremis againſt 
fraud, and to protect the legal heir from being 
diſinherited by inſtruments executed by thoſe, 
vhoſe bodily ſtrength might be ſufficient to enable 
them to ſet their marks to diſpoſitions of their 
| property, the object of which their mental facul- 
ties Were too week to YO 


2 with- this view it is N whit 925 all 
« deviſes and bequeſts of any lands or tenements, | 
E deviſable either by force of the ſtatute of wills, 
* or by that ſtatute (ſtatute of frauds) or by 
08 force of the cuſtom of Kent, or the cuſtom of 
e any borough, or any other particular cuſtom, 
N ſhall be } in "OO: and Ggned by the party ſo 

=. deviſing 


40 WJ | 
« deviſing the ſame, or by ſome other perſon in 
« his preſence, and by his expreſs direction, and 
ce ſhall be atteſted and ſubſcribed in the preſence 
ce of the ſaid deviſor, by three or more credible 


« witneſſes, or elſe they ſhall be a void and 
« of none effect.” 


The firſt material words in the clauſe are thoſe 
which refer to the inſtrument, that it is the par- 


ticular object of the legiſlature to regulate, viz. 


ce all deviſes and bequeſts,” upon which it is 
obſervable, that the legiſlature has not in this 
ſtatute, as was likewiſe the caſe of the ſtatutes of 


Henry VIII. preſcribed any particular form of 
words in which an inſtrument, purporting a de- 


viſe, ſhould be conceived. From hence it follows 


that any paper writing, which would have con- 


ſtituted a valid deviſe before the ſtatute of frauds, 
_ will be equally valid, as ſuch, fince the making 


of that ſtatute, if the forms and ſolemnities re- 


Brudenell verſ. 
Boughton, in- 


fra et 2 AK. 
„„ 


| quired thereby: attend i its is publication. 


And the opinion of Lord Hardwicke, ; in as | 


caſe of Brudenell and Boughton, ſupports this 5 
conſtruction of the ſtatute. For his lordſhip, 
in giving judgment on that caſe, put the follow - 
ing one: Suppoſe a man made two wills, as was 


often done, the firſt executed purſuant to the 


ſtatute of frauds, en the real eſtate with his 


legacies; * 


L. 49 ] 


legacies; the ſecond giving general pecuniary 
legacies, but not executed purſuant to that 
ſtatute, his Lordſhip made no doubt but that 
the legacies in the ſecond will would be charged 


cluſion that I draw from this caſe is, that, as, 


might, by refering to another paper, make the 


as the ſtatute requires, refer to any other paper, 


. NE 


ritual court having ſentenced the ſecond a good 


a good will for the whole perſonal ettate ; and 


legacies ; bur, for thoſe that had legacies by: the 
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upon the land; and conformably to this opi- 
nion he decided the principal caſe. The con- 


previous to the ſtatute of frauds, any perſon 


paper ſo refered to part of his will, ſo may | he, a 
by a will ſubſequent to the ſtatute, executed 


and that paper, though not itſelf executed ac - 
cording to that ſtatute, will thereby become 
part of his will; conſequently, that any paper 
which before the ſtatute would, either by re- 
ference or otherwiſe, have conſtituted a valid 
deviſe, will, ſince the ſtatute, the inſtrument re- 
fering to it being duly executed, have the ſame 


The; in \ the caſe of Hhde 5 bbc, his bs. 


infra. 


will of the perſonal eſtate, Lord Cowper held it 


that ſuch legatees of-perſonalties. in the firſt will, 
as were left out in the ſecond will, muſt loſe their 


w 4.4 


" will chargeable. uon che. real eſtate, if the 


Hyde v. Hyde 


et vid. Maſters 
et Maſters, 
1 P. Will. 423. 
et Brudenell & 


Boughton, 
2 AtK. 274. 


| my. 19. 


Vincent verf. 
Stansfield, 
zd. Feb. 1787, 
1 in Chan. 
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ſame legacies were deviſed to them by the ſecond 
will, they ſhould- ſtill continue chargeable upon 
the real eſtate, although that will was not exe 
cuted to charge lands, provided ſuch legacies 
were not increaſed or diminiſhed by the fecond 
will. Which, in effect, was affecting the lands, 


by reference in a will executed to paſs lands, 


with charges contained in an inſtrument not 
made with the ceremonies requiſite for chat 
PT. oe 


So where S. H. ſeiſed in fee of divers frechold 


and copyhold eſtates, ſurrendered his copyholds 


into the hands of the lord, to the uſe of J. V. 
R. V. G. S. J. W. and G. R. their heirs and 


aſſigns for ever, in truſt, and to and for ſuch uſes, 
intents, &c. and under ſuch conditions, &c. as 


were or ſhould- be mentioned and declared con- 
cerning the ſame 1 in and by the laſt will and teſ· 
tament of the faid S. H. and, afterwards, the ſaid 
S. H. by his will deviſed as well all his copy- 
hold lands and eſtate 1 in S. (which! it was therein 

mentioned he had ſurrendered to his truſtees, 
their heirs and aſſigns, to and for ſuch uſes as he 

by his laſt will ſhould declare) as alſo all his 
freehold meſſuages, lands, &c. unto the ſaid 
truſtees, and the ſurvivors and ſurvivor of them, 

their and his heirs and aſſigns in truſt, after. 
rilling © certain ſums 1 in manner therein mentioned, 


Fw 
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by good and effectual conveyances and aſſurances 
to convey his real eſtates remaining undiſpoſed 
of to his grand- daughter, B. N. H. and her 
aſſigns for life ſans waſte, remainder to truſtees 
to preſerve contingent remainders, remainder to 
her firſt and other ſons in tail male, remainder. 
to her daughters i in tail, and in default of iſſue 
of the ſaid B. N. H. as aforeſaid, to convey the 
| fame to ſuch perſon or perſons, and for ſuch 
eſtate, &c. as he, by deed to be executed in the 
preſence of two or more witneſſes, ſhould ap- 
point. The will was atteſted according to the 
ſtatute : then by a deed poll S. H. appoint- 
ed that, on the death of the ſaid B. N. H. 
ſans iſſue, the truſtees ſhould convey ſuch re- 
maining unfold real eſtates to the firſt. and 
other ſons of the body of the ſaid S. H. by any 
woman he might thereafter take to wife (except 
A. W. &c.) in tail male, remainder to his 
daughters by any ſuch woman in tail, remainder 
to the right heirs of the ſurvivor of his truſtees, 
his heirs and aſſigns for ever. This deed was 
atteſted by two witneſſes only. And one queſ- 
tion was, Whether the will and the deed, taken 
together, operated as a valid teſtamentary diſpo- 
ſition of the freehold eſtates within the deviſing "TE 
clauſe of the ſtatute of frauds. and Perjuries, the 
. deed poll being executed by two witneſſes only? 
And it was held that they did, the will having, 


E 2 e " 


11 * 


by refering to the deed, conſolidated both in- 
ſtruments, and operating in effect as if the limi- 
tations in the deed had been actually ſet out in 
the will. 


The next material words in this clauſe are 
thoſe, which are deſcriptive of the ſubject matter 
upon which the enacting part thereof is to ope- 
rate, viz. © of any lands and tenements. 


F. Will. 7% And hereupon it has been determined, in the 
. caſe of a deviſe of lands at Barbadoes, that this 
ſtatute does not extend to ſuch of our colonies 
and plantations as we were in poſſeſſion of pre- 
vious to the time of its paſſing; the principle 
of which deciſion is, that if there be a new and 
uninhabited country found out by Engliſh ſub- 
- jects, as the law is the birth-right.. of . every 
ſubject, they, wherever they go, carry this law 
with them, and therefore ſuch new found coun- 
try is to be governed by the laws of England; 
but, after ſuch country 1s inhabited by the Eng- 
lh, acts of parliament, made in England with- 4 
out naming the foreign Plantations, will not bind 
W them. 8 


" $ — 1 


But deviſes of lands in Eogland: oak 5 = 
abroad, muſt be executed purſuant to this ſtature. > 
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Thus, where C. made his will abroad on his 


return from Perſia, thereby deviſing lands in 
England, but the ſame was executed in the 


preſence of two witneſſes only; it was argued, 
and fo held by the court, that the will muſt be 


void as to the land, there being but two witneſſes | 
thereto; for that the will being made beyond 
ſea made no difference, it being of lands in Eng- 
land; ſince, if they paſſed by will, they muſt 
_ paſs by /uch a will, and fo circumſtanced and 


atteſted, as the laws of 1 required. 


It is obſervable upon this part of the clauſe 


under conſideration, that it does not extend to 
copyhold lands; for where an act of parliament 
altereth the ſervice, cuſtom, tenure, intereſt of 
the land, or other thing in prejudice of the 
lord or tenant, there the general words of ſuch 
an act ſhall not extend to copyholds. 


Thus, where the deviſor had written with his 
own hand a paper writing, having his own name 
in the beginning of it, purporting to be a diſpo- 
fition of an advowſon, &c. and containing a 
reſiduary clauſe to this effect; © and all other his 
> lands, &c. freehold and cepybold he deviſed to 
N nephew, his heirs, and aſſigns for ever,” 
and concluded thus, In witneſs whereof I 
"0 the faid J. H. have to this my Jr will and 
Dt, E 1 N 8 teſtament 


Co ppin verſ. / 
Coppin, 
2 P. Will. 291. 


3 Croke, 44. 


ATC 


Roe ex. Dem. 
Gilman verſ. 
He. hoe, | 
2 B'ackit.Rep. 
1114, et vid. 


Burkitt ver(l, 


Burkitt, 

2 Vern. 498. 
Wagſtaff verſ. 
( 
2 P. Will. 259 


2 P. Will. 261. 
Et vid. Ap- 
pleyard verſ. 
Wood, Sel. Ca. 
in Glaan, 42. 


2 teſtament ſet my hand and ſeal, &c.“ and there 


* 


was no ſeal or witneſſes; it was inſiſted that 
this paper was no will, not being dated, exe- 


cuted, or atteſted. But by De Grey, Chief Juſt. 


et curiam, here is a ſurrender to the uſe of a laſt 


will, by which ſurrender the legal eſtate paſſes. 
The uſe is to be directed by the will. This in- 
ſtrument falls under that deſcription. It is a laſt 


will good to convey chattels, twice ſigned by 
the teſtator, at the top and in the concluſion, 
and, as ſuch, proved in the ſpiritual court. It is 


therefore a ſufficient will to direct the uſes of a 
copyhold, which need not be atteſted according 
to the ſtatute of frauds. 


In a cafe which came before the Maſter 
of the Rolls in Hil. vacation 1727, his Honor 
held, that if a copyholder was ſeiſed only of 
a truſt or equity of redemption of a copyhold, 

and deviſed the ſame, there muſt be three wit- 
neſſes to the will; for, in fuch caſe, there could 
be no precedent ſurrender to the uſe of the will 


- "20 paſs this truſt, and the truſt and equity of re- 


demption of all lands of inheritance were with- 
in the ſtatute of frauds and perjuries, otherwiſe 
great inconvenience would ariſe therefrom; and 
he ſaid it was no prejudice to the lord of the 
manor to compriſe the truſt of a copyhold within 
that Divi, becauſe the perſon Who had the 
| legal 5 


8 
E 
Ih 

- 
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legal eſtate of the copyhold | was tenant to the 
lord, and liable to anſwer all the {ervices. 


But where Io _ truſt of copybold lands 


| deviſed them, without any ſurrender to the uſe 
of his will, and the queſtion was, Whether the 
court would make that good? Lord Hardwicke 
was of a different opinion, and held, that the truſt 
of a copyhold would paſs by a will not atteſted 
according to the ſtatute of frauds, as a copyhold 
ſurrendered to the uſe of a will would do; for 
that equity ought to follow the law, and make it 
at dealt as 20 to convey a true 0 as 4 al 1 of 


And the ſame point v was again agitated before 


Lord Hardwicke, in the caſe of the Attorney 
General and Andrews, and received a like deter- 
| mination. 5 | 1 


This chats © in "he 925 ute of por" does 


not affect any diſpoſition made of chattels. 


Tuffnell verT. 
| Page, 2P. Will 
261, in notes, 
et vid, Atty. 
Gen. v. Barnes, 
2 Vern. 597. 


Atty. Gen. ver.. 
Andrews. 
1 Vez, 225. 


du. "Rep. Eq. 
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But a term, attendant on the inheritance, 5 


has been conſidered within the fpiric of this 


clauſe, 


Thus, where E. W. poſſeſſed of the remain- 
der of a term of 500 years for ſecuring a ſum of 


money lent on mortgage by the ſaid E. W. to B. 
advanced A further ſum upon B. 's granting a 


E 4 | „ furcher 


Whitchurch v. 
Whitchurch, 
2 P. Will. 236. 
1 Strange, 621. 


SGilb. Rep. Eq. 2 


168, Villeirs 
verſ. Villiers, 
2 Atk. 72. 


Goodright ma 
the Dem. of 


Hoole, verſ. 


Salis, 


2 Wilſ. 329. 


„ 


further term of 1000 years in the premiſſes to 
J. W. in truſt for E. W. Afterwards B. con- 
veyed the inheritance of the ſame premiſſes to 8. 
for a valuable conſideration, who conveyed the 
ſame to E, W. Then E. W, made his will in 
his own hand- writing. But the will had neither 
a date, nor the name of the deviſor ſubſcribed 

thereto, nor was it executed in the preſence of 


witneſſes. It being clear that the inheritance 


could not paſs by ſuch an inſtrument, the only 
queſtion was, Whether it was good at law to 
paſs this term of 500 years, which was a fub- 


fiſting term, and not merged in the inheritance, ' 


by reaſon of the intermediate term which ope- 


rated as a grant of the reverſion for 1900 years 


and not as a grant of a future intereſt. And it 
was decreed by the Maſter of the Rolls, which 


decree was afterwards, on appeal to the Lords 


: Commiſſioners Gilbert and Raymond, affirmed, p 


that the term would not pals thereby; for that 


5 this was a term which would have attended the 


inheritance, and, in equity, have gone to the 
heir and not to the executor, and in that reſpec 


was to be conſidered as part of the inheritance; 


; and a will not made purſuant to the ſtatute of 
i frauds would not paſs any eſtate of which the 


heir, as ſuch, would otherwiſe have had the 


benefit, 


So, 


TY 1 
So, likewiſe, a truſt of an inheritance cannot 
be deviſed but by a will made according to this 
ſtatute; becauſe, if the law were otherwiſe, it 


would introduce the ſame inconveniences, as to 
Hfauds and perjuries, as were occaſioned before 


= the ſtatute, by a deviſe or a 0, ag eſtate 1 in fee- 


ſimple. 


And, where W. ſeiſed of lands in foe; con- 


veyed them by leaſe and releaſe to truſtees and 
their heirs to the uſe of them and their heirs, in 
truſt, that, after ſuch money raiſed as therein 
was mentioned, the truſtees ſhould convey the 
ſame to J. S. his heirs or aſſigns, or to ſuch 
=—_ perſon or perſons as he ſhould direct. The 
monies were raiſed. Afterward J. S. by will, 


Adlington Vo 
Cann and 
Andrews, 

3 Atk. 152. 


Wagſtaff v. 

_ Wagftaff, 

2 Peer Will. 
4 be + 


_ arreſted only by two witneſſes, deviſed the lands 


to J. N. This inſtrument being clearly in- 


ſufficient to convey the lands by will, an attempt | 


was made to argue, that the truſt being to 


convey them to ſuch perſon as J. S. his 


| heirs or aſſigns ſhould direct, this will, though 
not good by way of deviſe, ſhould however 
be effectual as an appointment. But the court 


Interrupted the counſel, and adjudged the 


will void, and that the truſtees ſhould _ 


to the heir at law of the teltaror, 


4 


Fg 


PP r 
* 


PER (29 GE BAAN oa RR. ow e F K K Frmoeetee 


Longford verſ. 
Eyre, 1P. Will. 
740- | 


becauſe, where a power is given to appoint the 


fon of its not being executed according to this 
ſtatute, it will not enure as an appointment un- 
der the ſtatute of 4.3 Eliz. c. 4. for a writing 
that imports a will, if void as a will, cannot ope- 
rate as an appointment, the ſtatute being to be 
taken ſtrictly to prevent frauds at che time when, 
and in the purſuit of an object 1 in which. people 


Attorney Ge- 
neral v. Barnes, 
2 Vern. 597. 


et vid. Wicſtaff 
et Wagſtaff, 


fopra 


_ ences that the ſtatute of frauds intended to prevent. 


ſex College, Cambridge, by will in writing, de- 


codicil gave other charities; and there were no 
witneſſes to the will, but there were three wit ⸗ 


1 38 7 
An appointment of land, under a power, if 
made by will, muſt be executed according to 
the ſtatute of frauds, or it will not be valid; 


uſes of land by deed or will generally, the will 
muſt be intended ſuch an one as is proper for 
the diſpoſition of land, conſequently muſt be ſub- 
ſcribed by three witneſſes in the preſence of the teſ. 
tator; for ſuch caſe is within all the inconveni- 


And if a will, deviſing lands to an univer- 
ſity, college, &c. be void, qua ſuch, by rea- 


are eaſieſt mpoſed.« on. 
e *whiow 3 of Sidney Suſ. 
viſed his lands to the college upon truſt for 


certain charities therein mentioned, and by 2a 


neſſes to the codici, who ſubſcribed in the tef- 
mm tator's 


tator's preſence; it being agreed that, as to the 
frechold, the will, as a will, was void, the next 
queſtion was, Whether, admitting it void as a 
will, it might not operate as an appointment ? 
and it was held that it could not. 


And where a ſum of money was given origi- 
nally and primarily out of land, it was clearly 


held that a will, creating ſuch charge, muſt be 


executed with all the ſolemnities neceſſary to a 
deviſe of the land itſelf ; becauſe it was conſi- 


dered, in a court of equity, as a deviſe of part 
of the land, ſince it could only be raiſed by lale 


or e thereaf, 


So rents arifing out of land, partake of the 
nature of the land, and follow that, and conſe- 


Brudenell verſ. 
Boughton, 
2 Atk. 268, 
285, ner 12 | 
49+ 


quently are all within the purview of this ſtatute. 


And a man cannot give a power to his execu- 
tors to ſell his lands, by a will not ente ac- 


: cor! to the ſtatute, 


This clauſe then goes on to ſtate, what kind 
of deviſes of lands and tenements ſhall be with- 
in its purview; namely, © thoſe deviſable either 
© by force of the ſtatutes of wills, or by that 
_ © ſtatute ( vix. the ſtatute of frauds) or by force 
> of che — of _ or the cuſtom of any. 
„„ n 


- 2 Vez. 179. 
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0 "borough, or any other particular cuſtom ;” and 


requires four ſolemnities to the making of wills 


Eng lands ſo circumſtanced. e WP: - 


111 


Firſt. That they ſhould be 1 in writing. 


_ Though this be the firſt ſolemnity ; equired by 


this ſtatute in the making a will, it was, in fact, 
an unneceſſary proviſion as to all lands, except 


thoſe which were deviſable by cuſtom or other- 
wiſe previous to the ſtatutes of wills; deviſes of 


lands made deviſable by the ſtatutes of wills being 


thereby required to be in writing. It applies 
therefore particularly to lands of the former de- 


ſcription, which, being left by the ſtatutes in 
the ſame ſituation in which they were at com- 
mon law, continued, where ſo authorized by 


cuſtom, deviſable by parol : And to prevent 
the frequent perjuries which were committed 


by putting words into teſtators mouths that had 


never been ſpoken by them, it enacts generally, | 
| that all deviſes thall be i in wriling. 


The bel bew, as wi 


clauſe, is, © that the will ſhall be ſigned by the 
4 party ſo deviſing the ſame, or by ſome other 
% perſon in his preſence, or by his direction.“ 
The latter part of the clauſe was inſerted in favour | 
of perſons who by accidents had loſt their hands, 


or 


1 
or who by blindneſs; palſy, or other diſcaſs 
incident to the human frame, were 4 | 
of mne this e themſelves, 


4 ö * 2 


The ceremony 55 ging, uſed by: * vil Gib. Rep. Ed. 


261. 


law, ſeems to have been choſen rather than that 
of ſcaling and delivering, which was the feudal 
ſolemnity attending the execution of deeds; be- 
cauſe the ſęali:which had been formerly a great 
mark of diſtinction in families, was not ſo at 
che ; time of this ſtatute's being paſſed; and the 
form of ſealing and deliyery had not ſo ſtrorig a 
tendency as: ſigning, to effect the great purpoſe 
of this clauſe, 45. a1 e and W 27 
1 e ee e eee 2 8 
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Few. years lapſed: Mie the cnn: of . 
| ſtatute, before doubts were entertained in Weſt. 
minſter Hall, as to what the legiſſature meant 
; by the word © ſigning ;” namely, whether it 
ſmould be conſtrued in its ſtrict ſenſe, and, by 
analogy to other inſtruments; or, whether it 


ſhould be liberally expounded, and left open as BS 


a queſtion of conſtruction upon intention, to be 
inſered from the facts and circumſtances attend- 
ing each ee, A nn 


N 


| The firſt 105 in ich t this Loca a (queſtion n 


Stanl 
was that of; Lemayne, and Cd in- the 33d ng 8. 0. 


1 Mod. 21 5 
year , * 
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1 Eq.Ca. Abr. year of the reign of Charles II. It aroſe upon 


403 3 


a trial in ejectment; and the caſe, as found upon 
a ſpecial verdict, was this: Stanley; ſeiſed in fee, 
by will in his own hand-writing beginning thus, 
et In the name of God, amen I John Stanley 


e make this my laſt will and teſtament,” deviſed 
the lands in queſtion; he had not ſubſcribed 
his name thereto, but only put his ſeal; this 


inſtrument was ſubſcribed by three witneſſes 


in his preſence; and the queſtion was, Whe- 
ther this was a good will, gquo-ad the lands: 
and the reporter ſtates; that, after many argu- 


ments, it was adjudged by the court (namely, 


North, Wyndbam, Charleton, and Levinz) that 

it was a good will; for, being written by the 

teſtator himſelf, and his name being written. | 
therein, that was a fufficient ſigning within the 

ſtatute, which did not: direct whether the wil! 
| ſhould be ſigned at the top or bottom, or in 


the margin; and therefore, it was ſaid, fign- 


| ing in wed Part thereof was nen 


. it was. futtlier held by North, Wan: A 


han, and Charleton, that putting his ſeal to it 
bad been a ſufficient ſigning within the ſtature; 
for that /ignum ſignified only a mark, and ſeal- 
Ing was a ſufficient mark that ſuch inſtrument 
was his will; but of this'Levinz doubted, and 
* cited: a caſo From: I Roll's Wanne 9h, 25: 


of 


a 6 F . 


of a ſubmiſſion to an award, ita quod it was 
made, ſigned, and delivered; an award was 
made and delivered, but not ſigned, and it 
was held a bad award: But the court agreeing 
upon the former R nn was e 
e 
'F his cual: upon the word © ſigned,” 
in the clauſe, was apparently contrary to the 
natural import and common received interpre- 
tation thereof, and opened a door to endleſs liti- 
cation upon the other words in the clauſe ; for 
it will- be found that this word, taken in its 
ordinary ſenſe, is a complete key to all the other 
words in the clauſe; reſpecting which, in con- 
Jequence of this determination upon the word 
Signing,“ ſo many queſtions have already ariſen, 
and ſo many ſtill remain to be determined 


The word © $16ninc” conveys to a common 
car, not verſed in the ſubtlety of technical rea- 
| ſoning, a mere ſimple idea; -viz. the writing the 
name of the agent at the bottom of the act, 
thereby Ferdwilly authenticating it as his; it re- 
quires the ingenuity, therefore, of a ſchoolman; 
ſo far to wreſt this word out of its natural ſenſe, 
as to conſtrue it to mean the recital of a name 
in any part of an inſtrument, where common 
orm or accident * are to introdhce it. 
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Nothing but the ſtrong bent of the times in 
favour of this mode of alienation, which equally 
pervaded the courts of law and the people, and 
which had induced that looſe conſtruction of 
the word © writing in the ſtatutes of wills, that 


rendered the ſtatute of frauds neceſſary, could 


have given colour to the argument in favour of 


ſuch a conſtruction ; but the diſpoſition to en- 
courage alienation by wills prevailed ſo much 
at this period, that the ingenuity of the advocate 


in explaining away, by conſtruction, the excellent 


proviſions made by this clauſe to prevent fraud, 
could only be equalled by the avidity with 
which courts received and ſupported ſuch ex- 
poſition. | 


But, if the deviſor intend to ſign the inſtru- 
ment in form, and begin ſo to ſubſcribe his 
name, but, being overtaken by weakneſs or 


| incapacity before he has completed that inten- 
tion, become incapable of executing his pur- 


poſe, this will not be a ſigning within the act. 


For although, where the intention of the teſtator 
is clear, and the tranſaction fair, courts of law 
will endeavour ſo to conſtrue the circumſtances 
"as to give effect to the intention, and not ſuffer 

a good will to be avoided by a ſlip in form; 


yet they cannot ſo far explain away the ſtatute, | 


| as to Bre effect to a conſtructive ſigning upon a 


preſumed 


L 65 1 1 


preſumed intention, ee there is poſitive evi- 
dener to contradict that preſumption, 3 


Thus, where a will was prepared in five 
ſheets, and a ſeal affixed to the laſt, and alſo 
the form of atteſtation - written upon it, and 
the will was read over to the teſtator, who ſet his 
mark to the two firſt ſheets, and attempted to 
ſet it to the third, but, being unable from the 
weakneſs of his hand, he ſaid © he could not 


Right v. Price, 
leſſee of Cater, 
Dougl. 241. 


« do it; but that it was his will;“ and, on the 


following day, being aſked if he would ſign his 


Vill, he ſaid, © he would,” and attempted again 
3 | to ſign the two remaining ſheets, but was not 
able ſo to do. The Court of King's Bench 
ſeemed to be of opinion, that this was not a 
ſigning ; for the teſtator, when he ſigned the 
two firſt ſheets, had an intention of ſigning the 
others, he therefore did not mean the ſignature o 


the two firſt ſheets as the ſignature of the whole 


will; conſequently, there never was a ſignature of 


the whole, but only a beginning to ſign. But the ; 


caſe was determi __ another queſtion. 


The distinction 1 a el an 4 hs: 
of Lemayne and Stanley, furniſhes two principles 


of conſtruction on this branch of the clauſe; : 
namely, firſt, that if the intention to deviſe be 
certain, and the requiſitions of the ſtatute be 


VV verbally 


Lemayne v. 
Stanley, fupra.. 
086-:--.. 


66 J 
verbally complied with, the law will imply an 


intention in the teſtator to conform to the ſtatute, 


and, by coupling the fact and the intention, give 
effect to the inſtrument. Thus, in the caſe of 
Lemayne and Stanley, the intent to deviſe was cer. 
tain, and the name of the teſtator was de facto on 


the inſtrument; the court therefore, the ſtatute 


not having pointed out where the ſigning was 
to be, to give effect to the deviſe, implied an 
intent to ſign at the outſet of the will. Second- 
ly, that, although the ſtatute be verbally com- 


plied with, yet, if the expreſs intention of the 
teſtator be to carry the requiſitions of the ſtatute 
into execution formally, but an accident inter- 
venes to prevent him, the court cannot, by 
conſtruction, ſupply the defective execution. 
Thus, in Night and Price, though the inten- 


tion that that inſtrument ſhould be the teſtator's 


will was clear, the court could not raife an in- 


tent in the teſtator J) implication, that ſigning 
the firſt ſheet ſhould be a ſigning the laſt ; be- 


cauſe the intent of the teſtator to ſign all the 


ſheets was expreſs, and ſo not open to preſump- 


tion, 


The court Wing in che caſe of Lemayne 
and Stanley, reſted their deciſion, in favour of 


the will, upon the ground of the teſtator's hav- 


ing ſigned his name thereto, the obſer vation, 


5 thrown 


— 
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thrown- out in that caſe, as to ſealing being 
ſigning, muſt be conſidered as a dium of the 
court merely, and not as a formal deciſion on 


that point. And no queſtion ſeems to have 


been made thereupon from that period until the 


| x3th George I. when, from a ſhort note in 


Strange, it appears to have been agitated be- 


fore Lord Raymond, on an iſſue out of Chan- 
cery deviſavit vel non; and it is ſtated by the 


reporter to have been there determined by his 


Lordſhip, that ſealing a will is a Signing wikua 


the ſtatutes of frauds and perjuries, 


ut this doctrine appears to have been yery 


much doubted in a ſubſequent caſe, in the 
25th of George II. in which Lord Chief Baron 
Parker, Baron Clive, and Baron Smith (abſente 

Legg) are reported to have ſaid, that what is 


faid by North, Myndbam, and Charlton, in 


3 Leo 1» viz. © That putting a ſeal to a will 


Warneford v. 
_ Warneford, 


2 Str. 764. 


Smith v. Evans, 


1 Wilſon 313. 


et vid. Gryle v. 


Gryle, inf, 


„ is a ſufficient ſigning within the ſtatute of 


« frauds” is a very ſtrange doctrine; for that, 
if 1 it were ſo, it would be pI 


the names of any two perſons dead, for he 


would have no occaſion to forge the teſtator's 


eaſy for one 
perſon to forge any other's will by only forging 


hand. And the barons ſaid, that if the ſame | 


thing ſhould come in in e again, N would 
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not hold chat ſealing a will only Was a ſufficient 
ſigning within the ſtatute. 
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this ſtatute are, the © atteſtation and“ ſubhſcrip- 


« or more,” &c. 1 


the framers of the clauſe now under conſidera- 


which wills were executed previous thereto, and 


ceremony to be obſerved in the making of 


ment { ſhould be 80 atteſted, 5 & c. 


to the act of executing the will, the legiſlature 
has been conſidered, in the conſtruction of it, 
as having called the attention of the perſons at- 
teſting to bree ſeveral objects; one of which 
applies to the teſtator himſelf, the other two to 
the inſtrument. Firſt, that which relates to 
che teſtator, i is with regard to his ſanity; an at- 


action, as from the objects of the ſtarute. 


* 


The third and fourth ſolemnities required by 


te tion” in the preſence of che deviſor, by three 


One principal evil meant to be remedied by 
tion, was the ſecret and private manner in 


the frauds conſequential thereupon; with a view 
to check which, the clauſe introduced a third 


wills; namely, that the ſigning of the inſtru- 


In the application of this word © atteſted” 


tention to which in the witneſſes, is a neceſſary 
inference, as well from the nature of the tranſ- 


The 


« [ 59 J 

The name of the inſtrument neceſſarily im- 
ports, that there muſt be a capacity of diſpoſing 
in the deviſor at the time of executing thereof; 
and that is ſo eſſential to its validity, that a for- 
mal declaration of his ſound and diſpoſing mind 
is become the introductory clauſe in ſuch inſtru- 


ments. In the conſtruction of this ſtatute, 


therefore, it has been held that the legiſlature, 
when it required the witneſſes to atteſt the ſign- 


ing, muſt, by implication, have required them 


to atteſt the capacity of ſigning ; for it was not 
merely the abſtract act or form of ſigning that 


the legiſlature required as one neceſſary ſolem- 


nity to the conſtitution of a deviſe, for an ideot 
or lunatic might put his name to an inſtrument, 


and yet be perfectly ignorant of its ee but 


the legiſlature, in che word © ſigning,” compre- 


hended another idea, namely, ſigning an inſtru- 
ment intending it to be a will, conſequently the 
mental power or capacity of willing was neceſ- 


fary, as well as the corporal power of putting 
the mark or name, to o conſtitute a 8 


The 3 then, of the perſons req wired by 


not barely to atteſt the corporal act of ſigning, 
but to try, judge, and determine whether the teſ- 
tator is compos to ſign. In equity, therefore, the 


| {anity of the deviſor muſt. be proved, which 1s © 


TT 7-0 


| | 25 | | 2 bo « _  gledew 
the ſkatute to be preſent at executing a will, is 
| | Camd. Arg. 


3 Will. 93. 


23 · 


41 
$6, 2's 


| Wallis v. 
Hodgſon, 


dn Bill of 


Exceptions, 
2 Ak. S6. 


L 70 1 


one reaſon why a will can never be proved as an 


exhibit, vivd voce in Chancery, though a deed 


may; for there muſt be liberty to croſs- examine 
to this fact of ſanity. From the ſame conſidera. 


tion it is become the invariable practice of that 
court, never to eſtabliſh a will unleſs all the 
witneſſes atteſting are examined ; becauſe the 

heir has a right to a proof of ſanity from every 
one of them, whom the ſtatute has placed about 
his anceſtor. 


In conformity with this doctrine, it was ſaid 


by Lord Hardwicke, in the caſe of Wallis and 

Hodgęſon, that it had been determined over and 
over, that the devi iſes muſt ſhew the deviſor to 
have been of ſound and diſpoſing mind when a 
will was to be eſtabliſhed as to real eſtate; prov- 
ing that it was well executed, according to the 
ſtatute of frauds and e was not ſul. 
. ficient, : 


- Bu "BO? Haile added, in the laſt caſe, 


that if they could have produced evidence on the 
part of the plaintiff, of any act having been done 


under the Will relating to the real eſtate, he 


would have diſpenſed with the rule, being a 


mere matter of formality, Sed Jhere. 


x 
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And a will was ſet aſide after forty years . 
ſeſſion under it, upon account of the inſanity. 
of the deviſor, e in prejudice of a Pur- 


chaſer. 


But he. liberal e ach, the 
courts put upon the word « ſigning,” neceſſa- 
rily raiſed a queſtion upon the import of the 
word © atteſting,” as applied to the inſtrument ; 
namely, Whether the witneſſes. were to atteſt 
the very act and factum of ſigning, or whether 
an acknowledgment by the teſtator, that the 
act was done by him, and that it was his hand- 


writing, was not ſufficient to, enable the witneſs 


to atteſt ? for, it was contended, that this word 


ſhould receive a conſtruction agreeable to the 
| law and rules of evidence in other caſes, and 


that, as an atteſtation upon an acknowledgment 


was good in every other caſe, ſo, in this, an at- 
teſtation on the acknowledgment of the teſtator 
that it was his hand-writing, ſhould: be an at- 


teſtation of the act of ſigning. 


And this; indeed, is a neceſſary concluſion 
from the deciſion in the caſe of Lemayne and 
Stanley. before ſtated ; for, in that caſe, it could 
not have been otherwiſe, unleſs it be preſumed 
that the teſtator wrote the will in the preſence 
N of three witneſſes, which, had it been ſo, would 
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WE. 


Parſonsv. Cock, 


Pre. Ch. 184. 
Hill, 1701. 


Dormer verf. 


Thurland, 


; A . 506. 


Smith verſ. 

Codron, cited 
2 Vez. 455. 
7 July 1732. 


nl 


have been found by the jury, as it would hive 
put an end to all doubt upon the queſtion. 


But, in the caſe of Parſons and Cook, the 
Lord Keeper ſeems to have entertained ſome 
doubt upon this point. In that caſe, the will 
was written with the teſtator's own hand, and 
publiſhed in the preſence of three ſeveral wit- 


neſſes at three ſeveral times, and they all atteſted 
in the preſence of the teſtator ; but he did not- 


ſign it in the preſence of the ſecond witneſs, but 
deſired him to atteſt the will. And one queſtion 
being, Whether the deviſor's owning the ſub- 


ſcription to be his was ſufficient ? His Lordſhip 
doubted, and it being a queſtion of law, ordered 


it to be tried; but J find no further e as to 
what came of this eat 


'T he ſame queſtion was again agitated in n the 
caſe of Dormer and Thurland; but, the caſe be- 


ing determined on another point, no deciſion was 
i made won it. 


T he point » was then brought before Sir Jo Joſeph 


_Fekyl, in the cafe of Smith and Codron. In that 
caſe, A. ſigned and publiſhed a will in the pre- 

| ſence of two perſons. who atteſted it in his pre- 
ſence, then a third perſon was called in, and the | 
 teftator, ſhewing him his name, told him that was 


_ bis 


= 


FR] 

is hand and bid him witneſs it, ich he did, 
and ſubſcribed his name in the teſtator's pre- 
ſence : and the teſtator, two hours after, told him, 


that the paper he had ſubſcribed was his will. 
And his Honour held this a good execution. 


So, where, in proving a will diſpoſing of 1 


ſubſcribing witneſſes did ſubſcribe their names 


in the preſence of the teſtatrix, but one of them 
ſaid he did not ſee the teſtatrix ſign, but that 
ſhe owned, at the ſame time the witneſſes ſub- 


ſcribed, that the name ſigned to the will was her 
own hand-writing; his Honour the Maſter of 


the Rolls held this to be, without nn; 


ſufficient ſigning and menace 
A 


And the deen of Sir Joſeph Jetyl, in Smith 


and Codron, was mentioned and confirmed by 
Lord Hardwicke in the caſe of Grayſon and 


Stonehouſe v. 
Evelyn, 


3 Fs Will. 253 


Smith v. Co- 
dron ſupra, 
Grayſon verſ. 
Atkinſon, 


2 Vez. 454. 


| Atkinſon, in which the ſame Point was brought 


before his a ron for his br 8 8 


But, he” a wat” was executed firſt in the 
preſence of two witneſſes, and, afterwards, the 
teſtatrix ſaid, This is my will,” in the preſence _ 
of a third, and deſired he would atteſt it, but did 
not put her ſeal nor acknowledge that her 
name was of her own n Lord Hard- 

i ES „„ doicle 


Gryle v. Gryle, 
2 Atk. 182. et 


vid. Doug. 
laſt ed. 244+ 
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wicke gave no abſolute opinion, but was. in- 
clined to think this was a void will, becauſe it 
was not exactly conformable to the ſtatute of 
frauds and perjuries; for it ſhould have been re- 
ſealed by the teſtatrix in the preſence of the third 
witneſs, and ſhe ſhould have acknowledged i it to 
be her hand-writing. 


4 


And, in this caſe, his Lordſhip doubted whe- 

ther ſealing, in the preſence of the third witneſs, 
would have been ſufficient to make this a good 
will, 

-If the word © Atteſted,” made uſe of in the 
clauſe, is to receive a conſtruction by analogy 
to the expoſition of this word, as applied to 
deeds, it cannot be carried further than to give 

effect to a ſigning, upon an acknowledgment-there- 
of by the teſtator. The eſſential parts of a deed 
are writing, ſealing, and delivery; and, if theſe | 

_ ceremonies are complete, the inſtrument will be 
valid in law: The practice of ſigning a deed 
ſeems to have been unneceſlary until the diſtinc- 
tion which originally belonged to ſeals became 
obſolete; then it became requiſite that ſome 
form ſhould be interpoſed, by which the ſeal 
might be identified, and the art of writing hay- 
ing become common, no mode ſuggeſted itſelf 
ſo ne as that of <ppropriating the ſeal, by 
annexing 


1 8 1 


| annexing the name of the grantor in writing 
to the ſymbolical ſolemnity of ſealing, It fol. 
lowed, upon the introduction of this mode, that 
by proving the ſigning the ſealing was proved, 
the ſigning being the identification of the ſeal ; 
conſequently, the acknowledgment of the ſign-⸗ 
ing by the grantor in a deed to a witneſs, attend- 
ed with the formality of a ſemblance of ſealing, 
and the fact of delivery, were a ſufficient evi- 
dence for a jury to find the execution of a deed. 
Hence it became unneceſſary to examine an at- 
teſting witneſs to a deed further than as to the 
acknowledgment of the ſigning; becauſe the 
deed had its efficacy from the ſealing and deli- 
very, of the exiſtence of the former of which the 
ſigning or acknowledgment of the ſigning, which 
- amounted to an adoption of the ſeal, accompa- 
nied with the formal ſemblance of a ſealing was 
_ preſumptive evidence; and the latter of which 
it was neceſſary the witneſs ſhould prove. If 
the witneſſes were dead, their atteſtation was 
conſidered as evidence of theſe facts having ac- 
companied the tranſaction. If there was no at- 
teſtation, that not being of the eſſence of a 
deed (in which it differs from a will under the 
ſtatute of frauds) the act reſted upon the inſtru- 


ment itſelf, and the beſt evidence of the exiſt- 


ence of the fact of delivery, that the nature of 
1 caſe would Smit I ſhould apprehend proof ; 
of 


[ 76 ] 
of the hand-writing of the grantor oppoſite the 
ſeal, and of an acknowledgment by him that it 
was his deed, would be ſufficient, ſince the ac- 
knowledgment of the inſtrument as his deed 
would, neceſſarily, imply a delivery, and the proof 
of his hand-writing oppoſite the ſeal be ſufficient 
ground from whence to conclude a ſealing. 


* | 


Sealing, then, at the time of the making this 
clauſe, being no longer a mark of diſtinction, 
except in ſo much as the ſealing was identified 
by the ſigning ; thoſe who formed it rejected the 
ceremony of ſealing, which was become merely 
formal, and adopted that of ſigning, which was 
then the ſubſtantial part of ſealing. Signing 
therefore is, as to the urpoſes of his ſtatute, to 


nalogous to ſealing in common 
law conveyances, and the ſame evidence which 


was required to prove a ſealing at the time when 


this clauſe was paſſed, was conſidered as ſufficient 
to prove a ſigning within it. The evidence of 
one who ſaw the donor write his name and _ 
thereby identify the ſeal, accompanied with the 
ſemblance of a ſealing, or, of one to whom the 
donor had acknowledged that the name which 
identified the ſeal was his writing, accompanied 
with the ſemblance of a ſealing, was a ſufficient 
proof of the identity of the ſeal; by analogy, 


9 0 — proof of the actual bgning of the will, orof h 


2 : ol. 
FEI 40 


an acknowledgment of the deviſor that the ſign- 
ing is his, is a ſufficient evidence of ſigning, and 
warrants an atteſtation of that fact; proof of the 
acknowledgment of that fact being conſidered 
in law as a proof of the fact itſelf, as proof of 
acknowledgment of the ſeal, would be a proof of 
the fact of ſealing ; the ſeal itſelf being no longer 
. ſo as to identify the inſtrument. 


But a8, in the caſe of Sling; it was not ſuffi- 
cient to prove the ſeal to be thik of the donor, 
without proving the ſemblance of ſealing, or 
an acknowledgment of the ſeal, (the latter of 
which is now proved by proving the ſigning and i 
the ſemblance of ſealing) becauſe the ſeal might Lo 

be forged; ſo is it neceſſary, in the caſe of fign- | 
ing, that the atteſting witneſſes to a will ſhould 
prove the actual ſigning by the teſtator, or the 

acknowledgment thereof by him, becauſe the 55 
benin . be _ 5 


: Then as the ry 6 -fealing,” as cpplind to a 1 
deed at common law, contained in itſelf a com- 
plex idea; namely, that of a perſon to ſeal, a ſeal i 
applied, and an inſtrument to take effect from 
the ſealing; ſo the word ſigning, as applied to a 
will, contains in itſelf a complex idea, viz. a 
teſtator to ſign, an actual ſigning or acknow- 
: lee chereof, and a deviſe * and as a 
9 5 . 0 
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ſealing might be identified by the acknowledg- 


ment of the grantor, &c. ſo a ſigning may be 
identified by an acknowledgment of the deviſor. 


However, here it is neceſſary to obſerve that, 


upon this queſtion, whether an actual acknow- 
ledgment of the hand-writing'of the deviſor was 


abſolutely neceſſary or not, a diſtinction ſeems to 


have been taken where this point came under 


the conſideration of a jury, upon a queſtion as to 
the fact, and, where it was ſtated in proof before 


a court of equity on a queſtion of law; for, in 
the former caſe, judges ſeem to have been of 
opinion, that an impliedl acknowledgment from 
a written declaration was ſufficient to warrant a 
jury to preſume the fact, and find ſuch will well 
executed. = C 


5 And this appears to be the: effect of what is re- 
ported to have been ſaid by L. ord 9 8 
queſtion on this point, whicłi aroſe at a trial at 


bar, in the 36 & 37 Car. II. viz. that a will written 


Peate verl, 
Ougly, 
Comyne 197. 


all by the teſtator's own hand, and declared in 
the preſence of three credible witi ieſſes, would be 
within the intention of the act, tho ugh not ſigned 
by him (according to the words of the act) 1 in the 
preſence of three credib le witneſſes, | 


But this point came: immediately - and; the 


conſideration of Lord Tirevor, 1 in the c alc of Peate | 
„„ Ong, : 


79 1 


v. Ougly, on an ejectment. In that caſe it ap- 
peared 1 in evidence, that the inſtrument was writ- 
ten by Oliver St. John, Earl of Bolinbroke, the de- 
viſor. Theſe words were alſo written in his hand- 
writing, Viz. © sro D, ſealed, and publiſped as my 
« ]aft will and teſtament in the preſence of,” and 
then the names of the three witneſſes were ſub- 
ſcribed ; two of them were dead, and the third, 
who was produced at the trial, depoſed, that he 
had been a ſervant to his lordſhip, and that, about 
twenty-eight years before, he and the other 
witneſſes were called up in the night, and order- 


G into the carl's chamber, who produced a pa- 


per folded up, and deſired him and the others to 
ſet their hands to it as witneſſes, which they did 
in bis preſence ; but he depoſed, that they did not 
ſee any of the writing, nor did the ear] tell them 
kat he inſtrument was his will, or ſay what it 
was, but he believed this to be the paper, becauſe 
his name and thoſe of the other witneſſes were to 
it, and he had never witneſſed any other paper 
i for the earl; but that he had often ſeen the earl 
write, and believed the whole of the inſtrument 
do be of the earl's writing. And it was objected, 
that this will was not good within the ſtatute of 
Charles the ſecond ; for, that required the wit- 


neſſes to atteſt the ſigning by the deviſor, or, at 


leaſt, the publication of the will, neither of 
which had been done in this caſe, But it was 


| Stonehouſe v. | | 
W thatitis ſufficient if ons of the three witneſſes 
ſwears that the teſtator acknowledged the ſigning 

to be his own hand; from whence it ſeems a ne- 
ceſſary inference, that ſuch an acknowledgment, 


at leaſt, is neceſſary to ſupport the atteſtation, | 


Will. 254. 


L 80 ] 


replted, that it was well executed; for, that ir 


was ſufficient if the teſtator wrote theſe words, 


c 10 NED, ſealed, and publiſhed as his will,” and 
requeſted the witneſſes to ſubſcribe their names 


to it, and that they need not hear the deviſor de- 


Clare it to be his will: and a caſe was cited, de- 


termined by Lord Shaftſbury before the ſtatute, 


where a man, having written a will with his own 

hand, and alſo theſe words, “ s16nzD and pub. 
ce liſhed in the preſence of,” and no witneſſes had 
ſubſcribed it, it was held well publiſhed. And in 
the principal caſe Lord C. J. Trevor inclined to 
think that the evidence was ſufficient to find 
it well executed, and the jury found it ac- 
cordingly. 


. 


As to the ſecond object relating to the inſtru- 

ment; viz. the publication, the courts, in con- 
ſtruing the ſtatute, have held that, ſince as the 
WWW 


5 e it ſeems doubtful, whether there muſt 
not be an actual acknowledgment of the ſigning 
to one of the witneſſes to warrant the atteſtation; 
for it is ſaid, in the caſe of Stonebouſe and Evelyn, 


1 


Jaw ſtood before the ſtatute of frauds, publica- 

tion of a will was an eſſential part thereof, and 

there was nothing in that ſtatute to take it away, 

the deviſor muſt ſtill do ſome act materially de- 
claring the inſtrument to be his will, though no 
particular form of words is neceſſary. Any act 

or declaration, importing a ſolemn intent in the 

teſtator to diſpoſe of his eſtate, will be ſufficient ; 

but without ſome ſuch act or declaration, the in- 

ſtrument will not be good as a will. This was 

held to be the law by Lord Hardwicke, in the 

caſe of Roſs and Ewer; and, in ſupport of that 

opinion, his lordſhip cited the cafe of Mr. Wind- 
bam of Clearwell, which occurred in the Court of 

King's Bench. It was a trial at bar on the will 
of his uncle, and the only queſtion was, Whether 
the teſtator publiſhed it ? for, his lordſhip ſaid, 
there was no doubt of his having executed it in 
the preſence of three witneſſes, or of their atteſting 
it in his preſence ; which ſhewed that publication 

was, in the eye of the law, an eſſential part of the 
execution of a will. and not a mere matter of 
form. 
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Roſs verſ.Ewer,” - | 
3 AK. 15h. 
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But no particular form of publication being 8Vin. Abr. 125: 
neceſſary, delivery as a deed has been held a 15 
lufficient publication ol a will. ” 


.” Thus where the "adn were ee 3 by Trimmer v. 


Jack ſon, 


; the teſtator at the time of the execution, and were” Burns Eee. 


Law, 117. 


Swinb. 52. 


God. O. L. (6, 


privy to the contents thereof, provided the wit- 
neſſes be able to prove the identity of the writing; 
that is to ſay, that the writing ſhewed is the very 
fame writing, which the teſtator in his life-time 
affirmed before them to be his will, or to contain 
his laſt will and teſtament, =. 


\ 


Wallis Vet. 
Wallis, 4 HY 
Burn's ce. | 

| 200; 114, et 


that this was a ſufficient execution. 


neſſes, yg « This is my laſt will and teſta- 


der the inſtrument valid, as if e by . 5 
declaration. 


came on at the aſſizes for Lincoln before Mr. 


EW? 


led to believe, from the words uſed by the teſta. 
tor at the execution of the inſtrument, that it was 
a deed and not a will; for it was delivered as his 
act and deed, and the words, © ſealed and deli. 
ce vered, were put above the place where the 
witneſſes were to ſubſcribe their names: It was 
adjudged by the court, as it is ſaid, for the in- 
conveniences that might ariſe in families from 
having it known that a perſon had made his will, 


ge if the deviſor ſhew tl will unto the wit- 


ec ment, or, © herein is contained my laſt will,” 
this is ſufficient withour making the witneſſes 
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And a 8 may be inferred from cir- 
cumſtances, and will have the ſame force to ren- 


Thus, in the a of Mallis and V. allis, whiclt 
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Juſtice Dentzon and a ſpecial j jury, the facts were 
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. 

75 

35 

1 
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vid. Peatè vid. 
Ou gly „ ſupras 


— * 


theſe: W. made his will in his own hand-writing, 78. 


thereby deviſing his real eſtate, and the form of 
1 was in theſe words, © /gned, ſealed, 
« publiſhed, and declared for the laſt will and teſta- 

« ment of the ſaid W. in the preſence of us,” I. M. 
1 W. and W. P. The heir at law brought an 
ejectment; and, to prove the will; the deviſee pro- 
diced W. P. one of the three ſubſcribing wit 
neſſes, who depoſed, that about July 1760, J. W. 
then butler to W. the deviſor, came and told him 
that he muſt come to his maſter 3 that, upon en- 
tering the room, he found his maſter ſitting with 
e before him, on which were ſome papers 
open; and that his maſter called him and the 
ſaid J. W. and I. M. (then his houſekeeper) up 
to the table to him, where they all came; then 
W. further addreſſed himſelf to them all; de- 
| fired them 70 Jake notice, and then took a pen, 
| and, in all their preſence, ſigned and ſealed each 
part of his will, and laid both the ſaid parts open 
and unfolded before them to ſubſcribe their 
names as witneſſes thereto, which they all did, by 
the direction of the ſaid W. in his preſence, 
and in the preſence of each other; he ſhewing 
them ſeverally where to write their names. But 
that the ſaid W. otherwiſe than as above, did 
not declare or publiſn either part to be his will, 
E or ſay what! it was. The counſel for the plaintiff 


8 Un contended, 


5 will. The counſel for the deviſee then called 


1 
contended, that this was not a ſufficient proof, by 
one witneſs, of a complete execution of the will; 
and they produced, on the other hand, the other 
two ſubſcribing witneſſes, who, in many particu- 
lars, did not give a clear and diſtinct evidence; 
and could not recollect whether they had ſigned 
one or two papers; or whether then, or at any 
time before the ſaid W.'s death, they under- 
ſtood what they had ſo witneſſed to be W.' 
will, though J. W. ſeemed to admit he conjec- 
tured it ſo to be. But both J. W. and I. M. 
ſwore that they did not fee the ſaid W. either 
ſign or ſeal any part of his will; that P. the 
other ſubſcribing witneſs, was not at that time in 
the room, when (at the ſaid W. 's defire) they 
wrote their names to the two papers as they 
then appeared; that W. did not declare or 
publiſh it as his will, nor did they know it to be 


R. P. the teſtator's groom, who ſwore, that 
one morning, in the beginning of July 1760, 
15 W. told him, that his maſter had much want- 
ed him, and that, upon his the ſaid R. P.'s offer- 
ing to go to his maſter to receive his orders, 
J. W. told R. P. that he buſineſs was done, 
and that J. P. had ſupplied his place, and that he 
the ſaid W. P. J. W. and I. M. had that morn- 
ing been witnefling their maſter's will. And 8. 
| being called, ſwore, that i in the beginning of July 
„„ | 27 1708s 


. 


1760, I. M. came one morning after breakfaſt 
into the kitchen, and told her that ſhe, and 
J. W. and W. P. had that morning witneſſed 


chem it was ſo. Upon the ſtate of the evi- 
6 dence on both ſides, it was inſiſted for the plain- 
=, tiff, that as the law ſtood before the ſtatute of 
- Ifrauds, publication of a will was an eſſential part 
ES thereof; and, if ſo, there was nothing in that ſtatute 


by the ſaid ſtatute, one requiſite to a good and 


teſted and ſubſcribed in the preſence of the de- 
viſor by three or four credible witneſſes, and that 


tat it ſhould be publiſhed as a deviſe or will by 
e teſtator, in the preſence of the witneſſes. On 
e contrary, for the defendant it was contended, 


publication within the meaning of the ſtatute, 
hich had not directed or preſcribed any parti- 


their maſter's will, though he had not told 


to take it away: and it was further inſiſted that, 


valid deviſe of lands was, that it ſhould be at- 


the words atteſted and ſubſcribed muſt import, 


that neither before nor ſince the ſtatute, publica- 
tion Was neceſſary; and further, ſuppoſing any 
ſuch publication was neceſſary, that the teſtator 
had ufed words and done acts which amounted to. 


W cular form or manner in which ſuch publication 
ſhould be made; that the teſtator's uſing theſe 
ſignificant words to all the witneſſes when he 
called them up to the will, © zate notice, and 
then ſigning both parts of his will, and then de- 
— es ER, livering 


Supra. 78. 


1 


 livering both the parts thereof to the witneſſes to 


by 


atteſt, directing them where to ſign their names, 
and to witneſs each part under the common and 


uſual form of atteſtation, which the witneſſes 


did, was a ſufficient execution and publication of 
his will; the words © ſigned, ſealed, publiſbed, 


and declared, being all written in the teſtator's 
own hand-writing, and the witneſs P. ſwearing 


that both parts of the will lay open to the inſpec- 


tion of all the witneſſes when they ſubſcribed 


 Denizon was of opinion, that, if the witneſſes for 
the defendant were credited by the ; Jury; this 


ſufficient publication; and the jury found atcord- 
ingly for the defendant. But the plaintiff”s 
counſel inſiſted that the point, whether a good 
: publication or not, ſhould be reſerved for a caſe 


Fong on the defendant s remitting ; the 


conſidered as analogous to the ceremony of ſealing 
2 deed; ſo che e of publication. of a will 


declared that they had been atteſting w.' 
will. And they ſaid that chis was a much ſtronger | 


their names, and it appearing, by the evidence of 
P. and D. that both the other witneſſes had 


caſe than that of Peateand Ougly. And Mr. Jultice 


was a due execution within the ſtatute, and a 


to be argued above. However, the matter was 


W. 


As the ceremony of figning a will bat bern 


ſeems 


* 1 


| ſeems to be analogous to the ceremony < of deli- 
| yery of a deed. In truth it appears extraordi- 
nary that the framers of the will clauſe in the 
ſtatute of frauds fhould have omitted the in- 


| quired, nor is ſuch negle& to be accounted 


for. I rather impute the not inſerting it to 
an apprehenſion in them, that the ceremony of 


ſigning, required thereby, would be conſtrued 
to mean an actual ſigning by the teſtator, in the 
preſence of all the ſubſcribing witneſſes; in which 
| caſe, it ſhould ſeem, there would have been 
no neceſſity for the addition of any further cere- 


ſtrument, as the whole muſt then have been one 
entire tranſaction. | 
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are three witneſſes to the laſt paper, and none 


will. 


ure will was not in the room, whether it was ſo 


the caſe. 


ſertion of this ſolemnity among the athers re- 


mony to ſecure the teſtator and identify the in- 


It is neceſſary that the whole will ſhould be. 
preſent at the time of atteſtation ; for, if a man 
make a will in ſeveral pieces of paper, and there 


of them ever ſaw the firſt, this is not a good a 


But, unleſs there be poſitive proof that the en- 


or not, is a queſtion of fact for the conſideration 
of the; Jury, on che particular circumſtances of 


Bond. et al. v. 


Seawell et al. 


3 Burr. 1773. 
S. C. Blackſt. 


754. 


[ 88 J 


Thus, where it was loi that C. made his 
will, conſiſting of two ſheets of paper all. of his 


Rep. 407,422 Own hand-writing, and ſigned his name at the bot. 
tom of each page; and that he alſo made a codicil 


of his own hand-writing upon one ſingle ſheet, 
and called in H. ſhewed him both the ſheets of 
his will, and his ſignature to every page thereof, 


and told him that was his wilt; and then ſhewed 
H. the codicil, and deſired him to atteſt both the 


will and codicil : which he did, in the preſence 


of the teſtator, and in the manner appearing 
upon the face of the inſtrument, and then went 


out of the room. V. and L. came in immedi- 
ately afterwards, and the deviſor ſhewed them 


| the codicil, and the laſt ſheet of the wilt, and 
| ſealed both before them. C. then took each of 


them up ſeverally as his a& and deed for the 
purpoſes therein mentioned. Then the witneſſes 
atteſted the ſame in the teſtator's preſence, but 
NEVER SAW the FIRST ſheet of the will; nor was 
"THAT beet PRODUCED 70 them; nor was the ſame, 


or any other paper, UPON THE TABLE. Both the 


ſheets of the will were found with the codicil in 
the teſtator's bureau, after his death, all wrapped 


up in one piece of paper; but the two ſheets of 
the will were not pinned together. And the 


queſtion upon theſe facts was, Whether this will 
was duly executed according to the ſtatute. of 
frauds? After three ſeveral arguments before 


the 


8 
che Court of King's Bench, and one argument i 
before all the Judges in the Exchequer Chamber, EPs 
Lord Mansfield delivered the judgment. His 
lordſhip ſaid, that the queſtion made at the trial, 
and ſubmitted by the caſe} as it then ſtood, turn- 
ed upon the ſolemnity of the xxECuUTION ; and 
they were of opinion, © that the. due execution 
« of this will could not be come at, in the 
& method wherein the matter was then put ;” 
that if this were conſidered as a ſpecial verdict, 
they thought it was defectively found as to the 
point of the legal execution of the will; that every 
preſumption ought to be made by a jury, in favour 

of ſuch a will, when there was no doubt of the 
teſtator's intention; and that they all thought 
the circumſtances ſufficient to preſume that the 

W firſt ſheet was in the room; and that the jury 

cught to have been fo directed: but, upon a 

= ſpecial verdict, nothing could be preſumed ; there- 

W fore they were all of nen « that it ought to 
be tried over again; and if the jury ſhould be 
of opinion, “ that it was then in the room,” they 

ought to find for the will generally, and they 
ought to preſume, from the circumſtances proved, 

« that the will was in the room.“ 1 


The fourth ceremony required by the ſtatute carth. 37 
is the << ſubſcription ;” and as to this it has. been We 858 
held, that a man may make his will in ſeveral [ror hare 
„ vritings, Dolbin, et vid. 
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3 Burr. 1775. 


2 Blackſt, 
Pom. 419. 


Sheers v. Glaff- 


cock, DOGS 
Salk. 688, 

Carth 1. | 
Eg. E. Ahr. 
63. Pl. 3. 


1 


writings, and at ſeveral times; and that if a will 
were written in three ſeveral ſheets of paper not 
tacked together, and ſubſcribed by three wit. 
neſſes, ſeverally, one name to each ſheet, this 
would be a good will within the acute, 


| So, if ſuch looſe ſheets of paper are wrapped 
up in a clean ſheet of paper, and the witneſſes 
ſubſcribe their names to that clean ſheet, this, it 
is ſaid, will be a good atteſtation of a will. 


The next doubt that occurred on the con- 
ſtruction of this act, was, on the words, © in the 
«preſence of the teſtator;” and in expounding 


_ theſe words the courts have held the words, in 
s the preſence, 


3.7 


as ſynonimous to within the 
view; and, conſequently, that if the witneſſes 


ſubſcribe within the view of the teſtator, that 
is a good ſubſcribing according * o > the ſtatute 


of frauds, 


The frtt caſe, f in cant this point came in 


queſtion, was that of Sheers and Glaſſcock. The 
facts were, Sir George Sheers being lick in bed, - 
made his will and ſigned it in the preſence of 
three witneſſes, but, he being very ill, the witneſſes, 
withdrew into a gallery, between which and the 
chamber where the teſtator lay, there was a lobby 
With las, doors and the Slaſs broken in ſome 


Faces: 1 


T3 3 - 
places: in this room the witneſſes ſubſcribed the 
will. It was proved, that the teſtator might have 
ſeen, from his bed where he lay, the table in the 
gallery on which the witneſſes ſubſcribed, through 
the lobby and the broken glaſs windows : and 
this was adjudged a good will to paſs lands; for, 
the ſtatute required atteſting in his preſence to 
prevent obtruding another will in place of the 
true one, it was therefore enough if the teftator 


might ſee, it was not neceſſary that he ſhould ac- = 
= tually ſee the ſigning; becauſe if that were the | 
= caſe, if a man did but turn his back, or look off, it 


would vitiate a will; here the ſigning was within 
view of the teſtator, he might have ſeen it, and 
that was enough. 


So, where the teſtator lay in bed in ane room, Davy and 
and the witneſſes went through a ſmall paſſage smith, Sal. 
into another room, and there ſubſcribed their??? 
names on a table in the middle of the room and 
oppoſite to the door, and both that door and the 
door of the room where the teſtator lay were 
' open, ſo that he might have ſeen them ſubſcribe 
their names if he would; that was held ſuffi- 
ont, though there was no proof that the 
teſtator did ſee them ſubſcribe; for it was poſ- 
ble that the teſtator ment have ſeen them fub- 


: ſcribe. 


1 
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Oaſſon v. Dade, 
Brown's Rep. 
Ch. 99. 


. 
1 9 


And, in the reins caſe, it was ſaid per 
Fe that if the witneſſes ſubſcribe their names 
in the ſame room where the teſtator lies, though 
the curtains of the bed be drawn cloſe, it. is a 
good ſubſcribing; becauſe it is in his power to 


ſee them, and what is done ſhall be conſtrued to 


be in his preſence. 


— 


Nor is it neceſſary that the teſtator ſhould be 
in the ſame houſe with the witneſſes; for where 


a ſeme covert, having power to make a writing 
in the nature of a will, ordered ſuch an inſtrument 
to be prepared, and went to her attorney's office 
to execute it, but, being aſthmatical, and the 
office very hot, ſhe retired to her carriage to exe- 
cute the will, the witneſſes attending her; after 
having ſeen the execution, they returned into the 
office to ſubſcribe it, and the carriage was put 
back to the window of the office, through which 
it was ſworn, by a perſon in the carriage, the 
teſtatrix might have ſeen what paſſed: the Lord 


Chancellor was of opinion, that the will v was well 
executed, 


But, though the ſigning be in a room or 


chamber immediately contiguous, yet the deviſe 
will be void, unlefs the teſtator is in a poſition in 


which he can, if he pleaſe, without changing his 
ſituation, ſee the witneſſes ſubſcribe, © 
Ss e e Thus 


! 


Thus where, on a iel at bar, the defendant Eccleſton v. 


in n ejectment claimed under a will duly executed 
according to the ſtatute of frauds; and the plain- 
tiff, in order to ſet aſide that will, produced 4 
ſubſequent one ſubſcribed by three witneſſes, 
who themſelves proved that the teſtatrix ſign- 
ed it in their preſence, but that they did not ſub- 
ſcribe it in her preſence; for that ſhe ſigned it in 


her bed- chamber, and they ſubſcribed it in the 


hall, and that it was not poſſible from her cham- 
ber to ſee what was done at the table in the hall, 


there being a paſſage: and eight or ten turning 


ſtairs between thoſe places, and that the teſtatrix 
continued i in her chamber all the time the Wit- 


neſſes were ſubſcribing: the court were of opi- 
nion that, as to the deviſe of lands, the latter will 


was yoid for this defect. 


1 JEL dos Eb 5 8 AN. 
12 - 


. 18 


8 1 one. deviſed lands to J. 8. a his 
heirs, and duly ſubſcribed his will in the pre- 


ſence of three witneſſes, but the witneſſes, for the 
eaſe of the teſtator, went down ſtairs into another : 


room, which was out of the preſence of the teſta- 


tor, and atteſted the will there; it was contend- 
ed, on the part of the deviſee, that the will, as to 
the deviſor, was executed, and that the form of 


the witneſſes ſubſcribing in the preſence of the 
teſtator was only preſcribed by the ſtatute of 


frauds to prevent a raſh diſinheriſon of the heir; 


Petty al.Spcke 
Carth 79. 


8. C. Comb. 


I 56. 

S. C. 1 Show. 
80. | 

Ca. . Holt. 
222. | 


Braderick v. 
Bfoderick, 


but that, ſince the executing of the will was fully 5 


proved, ” 


Temple, 
1 Show. 283, 


Machell vert 


94 1 


proved, though the circumſtance required by 


the ſtatute had not been obſerved, yet it was the 
plain intention of the teſtator, that the deviſee 
ſnould have the eſtate; and the deviſee having 
the legal eſtate, it would be hard to take it from 


him in equity, and by that means to diſpoſe of the 


eſtate from the deviſee againſt the intent of the 
teſtator for want of a ceremony, when the end of 
that ceremony was anſwered by its being made 


to appear, undoubtedly, that the teſtator did fien 


and ſeal this will: but the court held that the 
will was not __ exceuted, 


And, though the retiring of the witneſſes be by 


deſire of the deviſor, that will make no difference, 


the deviſe will nevertheleſs be void if the teſtator 
: could not Tee them ſubſcribe i it: and ſo it was 
held by the court, on a trial at bar in the caſe of 


Machell and Sir William Temple. In this caſe 
there was a deed of ſettlement; with power to re- 


voke by any deed, &c. or by laſt will and tefta- 
5 ment. The party made his will, and publiſhed 
it in the preſence of three witneſſes, but he be- 
ing ſick, and there being ſo great a company in 
the room that the noiſe thereof diſturbed him, 
he deſired them to go into the next room to ſib- 
ſcribe their names, which: they did. And one 
queſtion was, If this were a good will within the 
ſtature, it requiring that the witneſſes ſhould 


TN 


2138 
2 
8 


78 J 


fign it in the preſence of the teſtator; and the 


| court and counſel agreed upon a ſpecial ver- 


dict; but the jury found for the plaintiff, who was 
heir at law, ſaying they were all of — that it 
was not a 0 will. 


And a deviſe, even if it be executed in the 
room where the teſtator is and may ſee it if he 
pleaſe, will, if the ſubſcribing be done in a clan- 
deſtine and ſecret manner, be void een 
W 


Thus, * C. a feme covert, being autho- 
rized thereto by virtue of a power reſerved on 


lands, and there were four witneſſes to the will, 


and that they ſubſcribed the ſame in her pre- 


will as a witneſs in be ſame room, and at the re- 
queſt of the teſtatrix. Lord Cooper (before 


the proof of the execution of this will, it not be- 
ing proved expreſsly that the laſt witneſs ſigned it 
in the teſtator's preſence) but he would declare no 


and the matter coming on again before Lord 


trix 


her marriage, made her will, and thereby deviſed 


one of whom was gone beyond ſea; two ſwore 
that they ſaw the will executed by the teſtatrix, 


ſence ; the third ſwore, that he ſubſcribed the 


whom the cauſe was firſt heard) doubted as to 


Macclesfield, It was urged that the witneſs 5 ſub⸗ 
ann this will i in Ibe Jame room with the teſta- 


Longford v. 
Eyre, 


opinion upon the point until further application; 


1 Will. 746. 


Right verſ. 
Price, 


"MME. 
Supra, 65. 
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trix was the ſame as in her preſence, and St 


George Sheers's caſe was cited. But, as to this 


point, his lordſhip ſaid, that he held that the 
bare ſubſcribing the will by the witneſſes in the 
fame room did not neceſſarily imply it to be iy 
the teſtator”s preſence ; for it might be done in the 
corner of the room, in a clandeſtine, fraudulent 
way, and then it would not be a ſubſcribing by 


the witneſs in the teſtator's preſence merely be- 
cauſe in the ſame room; but that it being ſworn 


in this caſe by the witneſs, that he ſubſcribed the 


will az the requeſt of the teſtatrix and in the ſame 


room, this could not be fraudulent, and was 


therefore well enough. 


1 The 5 3 by Lord Macclesfield in 
the laſt caſe, ſeems conformable to the deciſion 
of the Court of King's Bench in the before- 


5 mentioned caſe of Right and Price, in which the 
Dougl. laſt ed. 


court held, that corporal preſence merely was 
not ſufficient unleſs there was likewiſe mental 


knowledge of the fact. In this caſe, on the laſt 
day on which the teſtator made an effort to fign 
the will but failed, the witneſſes being preſent, 
the form of an atteſtation was written on the 
ſccond ſheet, and they put their names to it in 


the room where the teſtator lay, but he was ina 


ſtate of». inſenſibility. And the queſtion was, 


Whether this will was n executed for paling 


OE Sd St 45 lands 


>= IBID 
N 


"= 1 

ands according to | the ſtatute of frauds. In ſup= 
dort of the will it was argued, that inſenſibility 
vas ſomething ſhort of death, and if the teſtator 


treſted in his preſence. That the queſtion was, 
BS hcther the teſtator having done all that was 
W:cceffary on his part, and the atteſtation having 
Wen made according to the words of the ſtatute, 
a fair tranſaction ſhould be ſet aſide becauſe a 
boormality required, according to an implied in- 
5 tention of the legiſlature, had not been com- 


names; and that, according to the law as laid 
down in Sheers and Glaſſcock, would have been 


inform, where the meaning of the ſtatute has been 


. 
23 


mental qualities. That it was uſual in prece- 


at the requeſt Us the teſtator, that indeed was not 


as alive, it could not be ſaid that the will was not 


=. plied with ; that it did not appear but that the . 
5 teſtator might, by poſſibility, have opened his | 
eyes while the witneſſes were ſubſcribing their 


WT ficient. Sed, per curiam, the court will lean in 
WS ſupport of a fair will, and not defeat it for a lip 


complied with: this was the principle of Sheers 
and Glaſſcock's caſe, and other caſes of that ſort. 
3 | But the caſe 7ben before the court was not one 
W where there was a meaſuring caſt and room for 
preſumption. All the witneſſes knew, at the 
W time of the atteſtation, that the teſtator was in- 
W {oſible. He was a log, and totally abſent to all 


dents of wills to ſay, that the witneſſes ſubſcribed | 
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expreſsly required by the ſtatute, but the beachte 
ſhewed the general underſtanding, and the nature 

of the thing implied a requeſt. The atteſtation 

in the teſtator's preſence was as eſſential as his 
ſignature, and all muſt be done while he was in 

2 capacity to diſpoſe of his property. In this 
_ cafe the teſtator could not know whether the 

will that he had begun to ſign was that which the 
witneſſes atteſted ; he was dead to all purpoſes Of 
power of TOO * re 


* | And, in the caſe of Hands «as James, it was . 
Comyns 53r. determined that the queſtion, whether RANCY 3 
not, was a fact for the conſideration of the jury 

upon all the circumſtances of the caſe. In that 

caſe it appeared, in evidence on ejectrnent, that 

H. by will, deviſed lands to I. and the atteſta- 

tion was in theſe words, © ſigned, ſealed, pub- 

« liſhed, and declared by the teſtatrix as her laſt 

« will and teſtament, in preſence of us,” and then 

the witneſſes ſet their names. The witneſſes be- 

ing dead, there was no proof that they ſet their 

names in preſence of the teſtatrix, but it appeared 

that one of them was an attorney of good charac- 

ter; on theſe facts it was left to the jury, who 

found a verdi& for the deviſee; but a caſe was 

reſerved, by conſent, for the opinion of the court, 
Whether it ſhould have been left to the jury to 
determine, whether the witneſſes ſet their names 


in 


[ 99 J 


in che preſene of the teſtatrix? and the court 


held that it ſhould ; for, though the witneſſcs 
were required by the ſtatute to ſubſcribe their 
names, as ſuch, to the will in the preſence of the 


5 taken notice of in the ſubſcription thereto; and 
W that, whether inſerted or not, it mult be proved; 


W clude, but the contrary - might be proved; that 
therefore, if, that it was ſubſcribed in the pre- 
ernce of the teſtator were not concluſive when 
nſerted, the omiſſion of it did not conclude that 


1 
Wa 4s 


proved by the beſt evidence the nature of the thing 
WS would admit: that in caſe the witneſſes had been 
dead, there could probably have been no expreſs 


9 

TN 
. 10 N 
1 


Ws witneſs was an attorney of good character, who 


plaintiff was in e nonſuited. 


This queſtion was again agitated 4 1n whe * 


reſtator, yet it did not require that this ſhould be 


that, although it were inſerted, it did not con- 


proof, ſince, at the execution of wills, few except 
me deviſor and witneſſes were preſent; therefore 
e proof muſt be circumſtantial. The circum- 
Ws {ances here were, firſt, that three witneſſes had 
(et their names, which muſt be intended to have 
been done regularly. And, ſecondly, that one 


of Croft and Pawlett, where the atteſtation was 
E Hz 2 


it was not ſo ſubſcribed; conſequently it might be 


1 | might be preſumed to underſtand what ought to 
be done rather than the - contrary. | And the 


Crofe verſ. 
Pawlett, 
2 e 
1109. 


i 
111 
. 


Abr. 128. 
Pl. 14. et 
2 E. C. Abr. 
785, 18. 


. n the words, © ſigned, ſealed, publiſhed, and 


and their hands proved in common form, it wa 
objected that this was not an execution according 


| ſubſcribed to, and figning in the preſence of th ll 
teſtator was not one; but the court were of opi. 
nion, on the authority of the laſt mentioned caſe, 


| pliance with all circumſtances, to be left to the 
For! and a verdict was ns for the will, 5 


not appear that either of the witneſſes was an attor- 
ney of eminence; conſequently the preſumption 
; was leſs forcible than in che former caſe. 8 


der our conſideration: upon theſe, two queſ- 
tions have been much agitated in Weſtminſter 


witneſſes: the other, whether the three witneſſes 
were required to atteſt and ſubſcribe at one and 
the ſame time, or might atteſt and ſubſcribe a at $ 
ſeveral times. 5 3 


© ae 1) 


declared, as and for his laſt will, in the preſence 
of us, A. B. and C.“ the witneſſes being dead 


to the ſtatute of frauds ; for, that the hands of the 
witneſſes could only ſtand as to the facts they had 


that this was a matter of evidence of a com- 


The bender wall c that he laſt Py 1b 
diſtinguiſhable from that preceding, ſince it does 


T be words * three or more,” come next un- 


Hall; the one as to what is a ſigning by three 


be 


* 


a 


court, upon a ſpecial verdict on ejectment, in the 
Cafe of Lea and Libb, the facts of which were as 
L follows: D. by bis will in writing, deviſed that 
5 his lands ſhould be ſold by his executors for the 


pobliſhed in the preſence of two witneſſes, viz. 
Ww. and B. who atteſted and ſubſcribed the will 


in the preſence of the teſtator. About a year af- 


= tcrwards D. made another writing, by which he 


evoked a legacy given by his will, and gave a 
nes legacy, and alſo thereby declared that his in- 
cent was, that his will ſhould be ratified and con- 
WT firmed in all things, except as he had altered it 
by that writing, and that this codicil ſhould be 


accepted and taken as part of his will, This co- 


WT payment of his debts, which will he ſigned and 


dicil was ſigned and publiſhed in the preſence of 


The former point was firſt brought before the Len ve. ue 


. 
Holt. 742. 

S. C. Comb. 
174. 

3 Mod. 262. 

I Show. 68. 


co witneſſes only, viz. B. who was a witneſs to 


annexed to the will. 


viſed within the ſtatute of frauds, 


* 


the will, and H. who was a new witneſs. At the 
time of making the codicil, neither the firſt . 
will, nor the laſt witneſs thereto, viz. W. was 9955 
preſent, and the codicil was ſeparate and never 


The queſtion was; Whether, by this will, ſign-⸗ 
ed and atteſted as above, the lands were well de- | 


| Thid. 
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Tvid, 


Tbid, 


both made but one will in law, and one was not 


codicil were but one inftrument, the words of the 


will itſelf; and, fo, that the whole will, which 
: conſiſted in both the writings, was atteſted and 
ſubſcribed by three witneſſes in the preſence of 
the teſtator, which was all that was required by 
the ſtatute. Rs | 


dicil together were not ſufficient to paſs the 
lands; for, that the ſtatute of frauds expreſsly re. 
quired three witneſſes to every will by which 
lands were deviſed; that a certain method was 


ſequently - thoſe who would have the benefit 
thereof ought to adopt the means thereby pre- 


L 102 


It was argued, in ſupport of the will, that the 
making this codicil was a new publication, and 
that it was not material whether it was affixed to 
the will or not; becauſe a will was good al. 
though it was in two looſe ſheets of paper, for it 
was ſtill but one will; that, in this caſe, alchough 
the codicil was not actually annexed to the will, yet 


intire without the other, but both rogether made 
the will; that, confequently, if the will and 


ſtatute were literally purſued - for, then, there CY 
were three witneſſes who ſubſcribed and atteſted 
the codicil, which was part of the will, and the 


But the court held that the will and the co- 


pointed cut thereby, which every perſon in mak- 
ing a will ought to purſue to prevent fraud, con- 


1 2 


103 J 

1 -ribed, which was not done in this caſe; becauſe 
9 H. who was witneſs to the codicil only, could 
F not thereby become a witneſs to the will: and 
"Ip Huli, Chief Juſtice, argued that, if lands had 
bh been deviſed by the codicil, ſuch deviſe would 
Certainly have been void, not being ſufficiently 
c tteſted; becauſe one of the vitneſſes who ſub- 
1 ſcribed the will was in no wiſe concerned touching 
= the codicil, and one of the witneſſes who ſub- 
ſcribed the codicil was in no wiſe concerned 
touching the will. 8 1 


death, was found in a drawer in his cloſet wrote 
with his own hand and ſigned and ſealed but 
not witneſſed, deviſed freehold and copyhold 
WS lands to the Maſter and Fellows of Trinity 
WS College; afterwards, as he lay on his death-bed, 


four witneſſes, but his will was not then pro- 


8 


above mentioned. One queſtion was, Whether 


. 


So, Where I. by his will, which, after his 


Atty. Gen. v. 
Barnes, et al. 


Pre. Chan. 270 


8. C. Gilb. 


Rep. Eq. 5. 


3 Rep. Ch. 151 
2 Vern. 597. 


Hil. 6 Anne 


he made a codicil, which was called a codicil to 
be annexed to his laſt will, and Was atteſted by 


duced, but remained in his cloſet till found as 


this will was duly executed according to the ; 
ſtatute of frauds? and it was contended, that the 
codicil, taking notice of the will and being duly 
executed, made the will good, and had the ſame _ 
operation as if it had been affixed to the will at 
the time of the execution thereof; for the law 
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annexed it to and conſtrued it as part of the 
will, and the laying it in another place was 
of no ſignification. On the other fide, it was 
inſiſted (and of that opinion was the court) that 
the will not being executed according to the 
ſtatute of frauds, could not be valid to paſs the 
freehold lands, and that the taking notice there. 
of in the codicil would not mend it; for that Wn 
might be executed in another room for aught 7D 
that appeared, and the witneſſes thereto ſee or 
know nothing of the will : And the will was de- : 1 
creed to be void. „ 2 


The i ee caſe is cited in Comyn'; 
Reports 384, as the caſe of Serjcant Maynard's 
will, and there ſaid to have been eſtabliſh- 
ed by act of parliament; but this ſeems t 70 be a 

miſtake, 


Fenn , Again, where Jobn Earl of Bath, by his will made 
NR 11th O#. 1684, but which was not witneſſed, 
N took notice that his lands were ſettled upon his 

2 Charles and John, in tail male; and then 
deviſed, ** that in caſe his ſons ſhould have no 

e iſſue male, then, for preſervation of his 

ee name and family, he gaye his lands unto 

« his brother Bernard Granville, and the heirs 

„ male of his body iſſuing.” Bernard died in 


the life of the teſtator. In 1701 n Lord Bath 
SO Iu 0 


L105 ] 
TL ſent for ſeven perſons, and told them, © he 
Y ec ſent for them to be witneſſes to his will,” 
1 and ſometimes © to be witneſſes to. the repub- 
( lication of his will;“ and then took a codicil, 
dated the 15th Auguſt 1701, in one hand and - 
me will in the other, and faid, © This is my . 1 
1 | « will, whereby I have ſettled my eſtate, and Y 
41 | publiſh this codicil as part thereof,” _ 
and then ſigned the codicil (which lay upon / 
me table with the will) in the preſence of 
= the witneſſes, who ſubſcribed in his preſence. _— 
By this codicil he deviſed, in theſe words: : 
WS < Whereas I heretofore made my will, dated 
WS < :ith October 1684, which J do not intend . = 
WE < wholly to revoke, but in regard to the many | ; 
& accidents and alterations to my family and 
eſtate, I by this codicil, which I appoint to | 
I i ec be taken as a part of my will, deviſe as follows, os 4 
= < &c. He then put the will and the codicil to- 
gether into a ſheet of paper, and ſealed them up 
in the preſence of the ſame witneſſes; but the 
will was not unfolded in their preſence, nor did 
any of them write their names as witneſſes on or 
= under the will, or on the ſame paper, but on . 
| 4 the codicil only. And this was held by Parker 
= Chicf Juſtice and the court, on a trial at bar 
in ejectment, not to be a good will within the 
fume of frauds, 
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But it ſeems, that where a will and codicil 


is on one ſheet of paper, and the form of ſub. 


Supra 78. 


— 


Ibid. 


Et vid. Carteton 
ex. dem. Giiffin 


v. Griffin, ſus 
Pra 15. 


ſcribing the inſtrument required by the ſtatute 


complied with, the queſtion, Whether the ſub. 


ſcription belongs to both inſtruments, is a fact to 
be determined by the jury on all circumſtances, 
This obſervation appears to be warranted by 


the opinion of Lord Trevor in the caſe of 


Peate and Ougley, before mentioned in this 
chapter. 


The circumſtances in that caſe, which apply 
to the preſent queſtion, are theſe: the Earl of 
Bolingbroke, before the ſtatute of 29th Car. II. 
(1668-9) wrote his will with his own hand on 
a ſheet of a paper, and the writing went to the 


bottom of one ſide, and half way on the back- 
fide of the paper; the name and ſeal of the 
Farl was ſubſcribed at the end of the will, 
and notice taken, in his own hand, of ſome 


interlineations. At a very little diſtance from the 
will, and on the ſame ſide of the paper, a co- 


dicil, dated in 1679, was written, which extend- 


ed almoſt to the bottom of that ſide of the 


paper on which the will ended, to which the 
| Earl's name was ſigned, and his ſeal affixed. 
In this codicil a legacy of an houſe was re- 
voked, and the ſame thereby deviſed to an- 
other perſon, At the top of the will was Write. 


ten 7 
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een, © ſigned, ſealed, and publiſhed, as my laſt 
(vill and teſtament, in the preſence of 


3 tc the ſame being written here for want of room 

5 cc below.” This was likewiſe written by the 
2 teſtator's own hand, and under it the names of 
me chree witneſſes were ſubſcribed. Upon this WW 
”- evidence it was inſiſted for the defendant, the 
= heir at law, that it did not appear that the co- 1 1 
dicil was well executed according to the ſtatute; ] 
for it was not proved that the codicil was wrote 5 5 : 
when the witneſſes ſubſcribed their names to =_ 4 
will. | 


ACA 7 rom Eos” ASEERYS Hot 


On the part of the deviſes, it was contend- Ibid. 
ed, that, upon this evidence it was apparent 
the codicil was wrote before the execution of 

the will ; for, otherwiſe, there was no reaſon 

that the witneſſes ſhould write their names at 

the top of the firſt ſide of the will ; and that the 
words, written by the teſtator's own hand as the | 
reaſon thereof, muſt have been falſe, if the codicil 

had not then been written upon the paper; for, 
otherwiſe, there would have been ſufficient room 
below the will for the witneſſes to atteſt it: 
That the witneſſes alſo ſaid the execution was 

about twenty-ſeven or twenty eight years be- 

fore, which time was ſubſequetit to the codicil: 

and Lord 77 revor, upon this won thought that 

| 5 here 
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here was ſufficient evidence upon which to find 
the codicil well executed. 


But if the will be made at ſeveral times, al- 
though the parts of it be diſtinct and each 
ſeparately ſigned by the teſtator, yet if the 


intent of the teſtator appear from the circum. 
ſtances to have been, that the inſtruments ſhould 


conftitute but one will, and ſhould not operate az 


a will and codicil, the execution of the laſt part 


will take effect as an execution of the whole; 


and, if done purſuant to the ſtatute of frauds, 
will render the entire paper valid as one will, 


| Thus, in the caſe of Carleton and Griffin, the 
deviſor ſubſcribed the memorandum, dated Ja- 


nuary 1754, in the preſence of three witneſſes, 


and then, taking the ſheet of paper on which 
| the whole was written in his hand, declared it 
to be his laſt will and teſtament in the pre- 
ſence of the ſame witneſſes, and deſired they 


would atteſt and ſubſcribe it in his preſence, 


which they accordingly did. And it was con- 
_ tended, that this was no good will to paſs lands; 
it was not ſo, beyond all doubt, until January 
1754: And what happened then was neither 
a publication nor a republication, ſufficient to 
make it a good will within the ſtatute of frauds, 
Here were two diſtinct inſtruments made at two 


different 


W © his former deviſe or diſpoſition,” 
| not a tittle in the latter paper that related to the 
| real eſtate ; therefore the only intent of hav- 
ing the three witneſſes was and muſt be to au- 
| theniticate the former. The ſigning the former 
part was out of the caſe, and made no diffe- 
rence ; for it was not at all neceſſary or material 
to it as a will of perſonal eſtate; ; and the ſigning, 
alone, unattended with the other requiſites, was 
W not ſufficient to render it effectual as a will of 
= land; therefore it was totally immaterial. Then 
F the publication of it Was as of Aa will; he 
took 
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different times : the firſt unatteſted relating to 
the real eſtate ; the ſecond ſigned, publiſhed, and 


70 atteſted according to the ſtatute of frauds relating 
1 to the perſonalty. But the firſt was originally 
bad, and could not be made good by the ſub- 


ſequent tranſaction. Sed, per curiam. This was 
the will of an illiterate man, drawn by himſelf. 
In 1752, the deviſor did not know that any 
witneſſes were neceſſary ; in 1754, he found 
that they were ; then he made a ſubſequent diſ- 


poſition, which was a memorandum to be added 


to the will ; but he did not call that a codicil, nor 


did the caſe ſtate it to be ſo. He plainly con- 
; . ſidered the whole as one entire diſpoſition; and 
be expreſsly declared in the latter, © that he 


« did not thereby mean to diſannul any part of 
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took up the ſheet of paper, and holding it up, 


faid, © It was bis will;“ and certainly he did 
not mean a part of it only, but the whole of 
it; and he deſired them to atteſt it. All this 
muſt relate to the whole that was written on 
this paper; and it was held to be well exe. 


The next queſtion on the laſt-mentioned 
branch of the clauſe in diſcuſſion was, Whether 
the three witneſſes are required to atteſt and 


fubſcribe at one and the ſame time, or might 
atteſt and ſubſcribe at three ſeveral times? 


The firſt caſe upon this point aroſe in Trin. 
Term, 34th Car. II. in Chancery, in which it 
was reſolved, that a will of lands, atteſted by 

three witneſſes, who, at ſeveral times, ſubſcrib- 

ed their names at the requeſt of the teſtator, 
but were not preſent at one time together, was 
a good will within the ſtatute. pi ly” 


+: ie be A a reſolution 

in Chancery, but no authority in a court of 
law, this anſwer may be given ; that there is the 
: ſame rule of property in equity as in law, and | 
the ſame. conſtruction on the ſtatute law; and 
this caſe is the ſtronger, becauſe it is a ſtatute 
. e „ 


2 

„ 

a 
e. 
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for preventing of frauds, which. it is the proper 
' buſineſs and anion of a court of equity to 


TO els. 


2 in the caſe of Cook and Parſons, the Lord 


Keeper held, that a publication of a will before 


three witneſſes, though at three ſeveral times, 
was good within the ſtatute, 


But this queſtion was brought before a court 


of common law, in the caſe of Jones and Lake, 
on a ſpecial verdict upon an ejectment: The 


caſe was this, the deviſor ſigned and exe- 
cuted his will in December 17 35, in the preſence 
of two witneſſes, who atteſted the ſame after- 
wards in his preſence; in the year 1739, he 
with his pen went over his name in the pre- 


ſence of a third witneſs, who ſubſcribed his 
name in his preſence and at his requeſt ; and the 
queſtion was, Whether this was a due execution 
of the will under the ſtatute of frauds and perju- 
ries? Et, per Lee Lord Chief Juſtice, this 
caſe depends upon the words of the ſta- 


tute. The requiſites in the ſtatute are, that 


the three witneſſes ſhall atteſt the figning 'E 
but it does not direct that the three witneſſes ſhall 
all be preſent at the ſame time. His Lordſhip 
tad, that there had been no > determination as to 
this 


Cook v. Par- 
ſons, 2 Vern. 
429. Pre. 


Chan, 184. 


Tones v. Lake, 
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this point. That, in the caſe of Cook and Pay. 
ſons, the teſtator's ſigning was held good enough, 
though it was not before three witneſſes at the 
fame time ; and the court only doubted whether 
the teſtator's barely owning the ſubſcription to 
be his before one of the witneſſes was good; 
but there was no doubt as to the validity of the 
will, from the execution at different times, 
Here was the oath of three atteſting witneſſes; 
this was the degree of evidence required by the 
ſtatute, and the ſame credit was given to three 
perſons at different times as at the ſame time, 
That the court could not carry the requiſites 
further than the ſtatute directed; the act was 
filent as to this particular; it would, therefore, 
de making a new requiſite: The ſigning was the 
ſame act reiterated; the teſtator, in the principal 

caſe, went over his name again and declared it 
to be his laſt will; and Feen was given 
5 againſt the heir at law. 


But though the execution of a will where 
the teſtator ſigns in the preſence of one witneſs ; 
and afterwards in the preſence of two, or where 

the witneſſes ſign at three ſeveral times, be ſuf- 

ficient to paſs lands by the ſtature ; yet it is the 
ſafeſt way to execute the will in the preſence of 
all three witneſſes ; 1 becauſe there may be great 
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difficulty in the proof where the teſtator ſigned, 


if the witneſſes atteſt and ſubſcribe ſeparately. 
And, if the witneſs or witneſſes who ſubſcribed by 
themſelves ſhould die, it would be difficult to 
prove the will; for proof gf the hand-writing 
could not be admitted where there were living 


witneſſes to the will, and they could not prove the 
ſubſcription of the third witneſs who was dead. 
Beſides, if any of the witneſſes in ſuch caſe 


ſwear that the teſtator was not ſane, or either of 


them deny his own hand-writing, great difficulty 
may incur in eſtabliſhing a will ſo circumſtanced. 


IVE +; 


The next and laſt word eſſential in the con- 


ſtruction of this clauſe is the word Fe credible” 
as a SPP to witneſſes. 


Ups this word.” three points have been 
0 e 


3 F irſt, Miko; are - hols witneſſes deſeried i in 
the act * a word i wende. 


Secondly, Whether 6 can be 

pourged by any matter, ex poſt facto, ſo as to eſta- 

bliſh a will, the witneſſes to which are not cre- 
dible at the. time © of 1 its execution. a 


3 Thirdly, 


*. « 
** 4 N 8 K N ee * n 2 Ar — rs 2 
* 1 : : _ , A EO SO NE tn I IEaney <1 Is EE at 8 © 8 c 
CT Iron Dn Rad. be ory he ER NES os ESE I ar Lane - Ea . te aa e 3 . | 
331 8 SS 2 K Es LEES os 4 3 Kr Wyn 


e er Lorne: Sava kd 
ON CO SRL EET EPR” 


* 4 nn — 
e 
n 


Helier v. Je- 
nyngs, Com. 
Rep. 91. S. C. 
1 Freem. 510. 
1L Raym. 505. 
Ca. B. R. T. 
W. 3. 276. 
Carth. 514. 
Nota. In the 
laſt Reporter, 
this caſe is miſ- 
ſtated in ſeve- 
ral points; 
particularly 


by ſtating that 
his credibility 


at ſigning de- 
pended upon 
his competen- 
cy at law, 
Without ſtat- 
ing why the 
latter, viz. 
the competen - 
cy at law was 
the criterion 
of the former, 


vin. the credi- 
bility at ſign- 


ing; namely, 


- who would be 


_ incompetent to 


prove a will 
on a trial could 
be credible to 


atteſt it upon 


the execution. 
And alſo by 
narrowing his 
. concluſion to 
the very caſe 


before him, by 


| 


W. H. the deviſee. 
deviſe was void, W. HI. not being a credible 
On 
the part of the deviſce it was contended, that 
Gb wol be the will was good Notwithſtanding the ſtature, 
for the deviſee Was a man of indiſputable credit: 
That, though he could not be ſworn upon a 
trial, yet it could not be ſaid but that there were 
and that the will 
had been well proved by the e two witneſſes. 
That 
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- 


Thirdly, Whether, allowing that witneſſes, 
not credible, cannot be admitted to prove their 


own deviſes, they may nevertheleſs be let in to 
prove other deviſes wheel they have no in- 
tereſt. 


The firſt caſe chat aroſe upon the queſtion, 


who thoſe witneſſes were that are deſcribed by 


the word © credible,” was that of Helier and 


Jenyngs, mentioned by moſt of the cotemporary 
Reporters, but moſt accurately ſtated by Lord 
Raymond. The facts therein material to the 
queſtion now under conſideration were theſe: 
T. I. ſeiſed of hereditaments in fee, made his 


will, and thereby deviſed the ſame to W. H. 


and his heirs, and ſigned, ſealed, and publiſhed 4 


the will in the preſence of three witneſſes, who 


ſubſcribed the ſame. One of the witneſſes was 


It was objected, that this 


witneſs thereto under the ſtatute of - frauds. . 


three witneſſes to the will, 
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as well as perjuries ; 


That there was a difference between a matter 
which went to the credit of awitneſs's teſtimony, 


and a matter which went in bar of it; that the 


former excluded perſons from being witneſſes, as 


if a man were attainted of treaſon, or convicted 


of perjury or forgery, or any other matter of at- 
taint ; but that, where there was only an inte- 
reſt which barred him from being a witneſs but 
did not touch his credit it was otherwiſe. 


a witneſs, could not be ſworn and examined 
upon it; and therefore the caſe was out of the 
ſtature, - 


But it was argued on the other fide, and fo 


according to the ſtatute of frauds ; for that a 


man who could not be a witneſs, which was the 
plaintiff's caſe, could not be a credible witneſs : 
That the intent of the act was to prevent frauds 
which intent would be 
evaded if the deviſee ſhould be admitted to be a 
| witneſs, for he, being Aa par ty intereſted, might 


be induced to uſe fraud”; and it was ſaid, that 
the ftatute appointed three witneſſes, &c. to 


| the end that the tranſaction might be in ſuch a 
ſolemn and notorious manner, that they might 


TT WE 


That 
the intent of the act was to prevent perju- 
ries; but this' could not be within the miſchief 
of the ſtatute ; becauſe the deviſee, being 


faying, „ the 
« will was 

« void, quo ad 
ce the deviſe, 

« and, as tothe 
6 deviſe ;” 
from whence 
it is natural to 
infer, that it 
might have 
been good 

as to any 
other deviſe. 


_ Whereas, if 


he had ſtated 
the general 


propoſition or 
principle, the 


reader could 


not have been 


milled. The 
reaſon why 


the emphaſis is 
laid on that de- 


vite is, that, in 
fact, all the reſt 
of the will re- 


lates to perſon- 
alty, reſpecting 


which the 


will was clear 
i 
held by the court, that this will was not executed 
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5 Holdfaſt v. 


2 Strange 1253. 
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ſee that the deviſor, being infirm as well in 


underſtanding as in body, as all men generally 
in extremis were, did not ſuffer any impoſition; 
but that, if perſons who could not give evidence 


of their ſubſcription, ſhould be admitted to be 
_ credible witneſſes, it was to admit ſo many dead 
letters to be witneſſes ; which entirely evaded 


the intention of the act; and upon this point 
judgment was ou againſt the deviſee, , 


It having been decided, i in the above 4 
that perſons any way intereſted, as well as per- 


| ſons rendered incompetent by crimes, were not 


within the deſcription of credible witneſſes, the 


next queſtion agitated was, Whether non-credi- 
biliry could be purged by any matter ex poſt 
facto? This point was brought before the court 
of King's Bench in the caſe of Holdfaſt on the 
demiſe of Anſtey verſ. Dowfng. This caſe aroſe 
on a ſpecial verdi& on an ejectment for lands 
in Cambridgeſhire ; ; and the facts therein ſtated, 


material to the preſent queſtion, were as follow: 


T. being ſeized in fee, by his will deviſed the 
lands in queſtion to A. for life remainder, &c. 
then he charged all his real and perſonal eſtate 
with annuities and legacies ; and particularly 
with an annuity of J. 20 per annum to E. the 
wife of H. for her life, and to her ſeparate uſe; 


and alſo * a legacy of be 10 each to H. and 
his 
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his wiſh for mourning, . To this will there were 
three witneſſes who ſubſcribed their names; 
whereof H. was one. They were all living, fo 


likewiſe was the wife of H. The deviſee, before 
and at the trial, made a render to H. of L. 20 for 
his and his wife's legacy, which he refuſed to 
accept, and thoſe Jegacies, at the time of the 
trial, were not diſcharged. This cauſe was 
three times argued at the bar; at length the 
opinion of the court was delivered by Lord 
Chief Juſtice Lee. 


His Lordſhip ſaid, that the right to devils bid. 
depending upon powers given by ſtatutes, they 
muſt all be conſidered together, as creating one 
general parliamentary rule; the particulars of 
which were, that it muſt be in writing, ſigned, and 10 
there muſt be an atteſtation of three credible witneſ- 1 
ſes, in the preſence of the deviſor. Theſe were 
checks introduced to prevent men from being im- 
poſed upon, and certainly meant, that the witneſſes 
who were required to be CREDIBLE, ſhould not be 
ſuch as claimed à BENEFIT by the will: That if 
the tender ſhould be equal to the payment "od 3 
the two money legacies (as it was not) yet the V 7 
annuity charged.upon the eſtate deviſed would 
ſtill ſubſiſt; and, though it was charged both 
upon the real and perſonal eſtate, and the perſonal W 
(which Was not found to be Suficient) would be ; Y 
” SS MN ; 


\ ”. = = - > = : e ond. - \ * 4. £ = 
> > ee WY R 3 . R W r e 2 r 3 1 . 2: * 4 
Ee R N e = 8 ö 1 N Oe Bel] Edo tf abt c p - r 


1 118 J 

the frf fund, yet it was for H. 's advantage id 

enlarge the fund, by taking in the real eſtate; and, 

at law, the huſband muſt be conſidered as bene- 

fiting by the annuity, though given to the wife's 

ſeparate uſe ; for it was his money the moment 

it was paid into her hands, or, if not, it eaſed 
dim in point of maintenance, 


Ibid. It had been objefted, that nothing veſted 
until the death of the deviſor, and that, there- 
fore, at the time of the atteſtation, he had na 

intereſt. But the anſwer was, that he was then 

under the temptation to commit a fraud, and that 

was what the parliament intended to e 

againſt. | 


5 . 0 


vid, Another way that i it had been attempted to be 
_ ſupported was, that it might be void as to the 
annuity, but good as to the deviſe ; which was 
grounded upon an expreſſion in Carthiew's Re- 
port of Hilliard verſ. Jennings, that the will was 
void quo ad the deviſe of lands to the plaintiff, 
But that whoever read that will from the record 
would ſee, that there were no other lands de- 
viſed; and therefore it was equal to ſaying, it 
was void as to any paſſing of lands; and that it 
was proper to con**ne the jivalidity of it 70 lands, 
becauſe as 10 perſonal eſtate it was certainly a 
| 20d will, 'F hat a 6 conſtruction would 
open 


* 
. 
© 
HF 
68 — 
[ 

1 

U 

4 

06 
$ 

1 
1 
"my 

io 

. 
(HY 
11 

'N STE 
is, 

1 

vp 

F 

11 

it; 
J. 
14 
15 

4 
1 
1 

: 7 

. 

1 * 

* 

1 
11 
1 
1 ; 

4 

pl ; 
1 
1 
il 
ft. 

[ 

mn . 
0 
i 


9 


— 
— —  —__—_ 


L ng 1 


open 2 door to fraud. Suppoſe a man had 
ſour eſtates, and was beſet by four who fraudu- 
jently procured a will whereby each had a ſe- 
parate eſtate deviſed to him; if one was allowed 
to be a witneſs for the other three, they thereby 
would eſtabliſh it for the whole. In 1 L. Raym. 
730, it was held, that there muſt be an ability 


as to the whole will, and not as to a particular 


legacy. In the caſe of a will conſiſting of ſeve- 
ral ſheets of paper, as 3 Mod. 263, the party 
benefited in one ſheet could not be ſet up to 
prove every other ſheet. 


That it was . that this man could not 


be examined; how then was he that credible 


witneſs that the ſtature Murs 5 


25 he true time of bis credibility Was the time if : 
attefation ; otherwiſe a ſubſequent infamy, which 


the teſtator knew nothing of, would avoid his 


Ibid. 


bid. 


will. That the Digeſt, lib. 28. tit. 1. I. 22. De 


1eþibus, ſubſeriptione et ſignis, was expreſs Con 


ditionem teſtium tunc inſpicere debemus cum ſigna- 


rent, non mortis tempora, and ſo was the Code, 


35 6. tit. 23. 1 8 


T he court 1 held, chat this was not 


A 800d atteſtation of a will of lands. 


7 as bh Wot -- 


bid. 
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But this: caſe was afterwards carried on appeal 
into the Exchequer Chamber, where there was a 
difference of opinion thereupon among the 
Judges ; ; but, the parties — it was 
never determined. 


The queſtion as to credibility was again agi- 
tated on a bill for eſtabliſhment of a will in the 
caſe of an infant. The objection taken was, 


that it appeared, on examination on the interro- 
gatories, that one of the witneſſes to the will was 


2 creditor for a bill of fees and diſburſements, and 


had not releaſed. It was inſiſted, that, on ac- 
count taken, he would be found not to be a cre- 


ditor. The Lord Chancellor ſent it to the 


Price v. 1 oyd, 
2 Vz. 374. 


Maſter, to inquire whether he was ſo; then it 


was objected that the condition of the witneſs, as 


was determined in the caſe of Auſtey and Dow/- 


ing, muſt be taken to be at the time of atteſta- 


tion; and that if intereſted, then he could not be 


a good witneſs. It was anſwered, that, if that 


doctrine prevailed, it would overturn many wills, 
for ſervants were often made witneſſes, who ge- 
nerally had legacies given them. 


But, on the Maſter's fecal report in the above 


caſe, it appeared, that the witneſs to the will, at the 
time of the ſecond examination, was not a creditor 
ol the teſtator; and it not appearing, at the time 


(m1 


ol atteſtation, that he was, Lord Hardwicke ſaid 
he would not enter into a minute inquiry whether 
he was or no. | 5 


Previous to the caſe of Auſtey and Douuſing, it 
had been uſual, it ſeems, in caſes of money lega- 
cies to witneſſes, to admit them upon payment 
or a releaſe; a practice which appears to have 


ſprung up from the like proceeding in the ſpiritual 


court, where a releaſe will make a witneſs; but 
it had never prevailed ſo far as to admit a releaſe 


or payment to reſtore the witneſs where he was a2 
real deviſee ; ſo far from it, that the caſe of 


Hilliard and Jennings paſſed always for law with- 
cout a murmur; but after the true principle of 


the ſtatute of frauds came to be thoroughly diſ- | 
cuſſed in the caſe of Auſtey and Dowſng, the 
practitioners took the alarm. It then became 
obvious that, if the court of King' s Bench were 


Swinbs 


right in their principle, no ſuch practice could be 


introduced as to deviſes; : but as it was apparent 
. that the validity of many juſt wills would come 
in queſtion, unleſs ſome remedy was admini- 
ſtered in time, the legiſlature were applied 


to, and, by act of parliament, attempted to eaſe 


the evil, without in any degree weakening the 
ſtarure of frauds. 


For 
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For this purpoſe, in order to remove the doubt 
which had arifen, who were to be deemed lega] 
witneſſes within the intent of the 29 Car. II. c. 3. 
ſect. 5. it was enacted by the 25 Geo. II. c. 6. 


ſec. 1.“ That if any perſon ſhould atteſt the 


« execution of any will or codicil which ſhould 
« be made after the 24th day of June 1752, to 
whom any beneficial deviſe, legacy, eſtate, in- 
« tereſt, gift, or appointment of, or affecting any 
« real or perſonal eſtate, other than and except 


« charges on lands, tenements, or hereditaments, 
« for payment of any debt or debts ſhall be 
ee thereby given, or made; fuch deviſe, legacy, 
ec eftate, intereſt, oift, or appointment, ſhall, fo 
ec far only as concerned ſuch perſon atteſting the 
© execution of ſuch will or codicil, or any per- 
<« ſon claiming under him, be utterly null and 


cc void; p and ſuch perſon ſhall be admitted as a 
« witneſs to the execution of ſuch will or codicil, 


ce within the intent of the ſaid act, notwithſtand- 


cc ing ſuch deviſe, legacy, eſtate, intereſt, gift, or 


cc appointment, mentioned in ſuch will or co- 


8 dicil. 1 


And, ſection * <T hat in caſe by any wht; or 2 
* codicil already made, or thereafter to be made, 
ac any lands, tenements, or hereditaments, are 
Lor ſhall be charged with any e debt or debts; 


CL and 


te and any creditor, whoſe debt is ſo charged, has 
« atteſted, or ſhall atteſt, the execution of ſuch 
ce will or codicil, every ſuch creditor, notwith- 


« ſtanding ſuch charge, ſhall be admitted as a 


« witneſs to the execution of ſuch will or codicil, 
te within the intent t of the ſaid EE.” 


Seck. 3. Win « if iy da hath atteſt- 


« ed the execution of any will or codicil already 


c made, or ſhall atteſt the execution of any will 
« Or codicil which ſhall be made on or before 


« the 24th of June 1752, to whom any legacy £ 


or bequeſt was or ſhall be thereby given, whe- 


« ther charged upon lands, tenements, or heredi- 


e taments, or not, and ſuch perſon before he 


= © ſhall give his teftimony concerning the execu- 
tion of any ſuch will or codicil, ſhall have been 
« paid, or have accepted or releaſed, or ſhall 
* have refuſed to accept ſuch legacy or bequeſt 
* upon tender made thereof ; ſuch perſon ſhall 
© be admitted as a witneſs to the execution of 
* ſuch will or codicil, within the intent of the 


« ſaid act, norwichitanding fuch legacy or be- 
«cc queſt,” ” | 


But this ſtatute was not ſufficiently compre- 
henſive in its terms, to include every poſſible 
circumſtance from which bias i in the mind of a 


witneſs might * preſumed. Caſes out of the 


$2 os 


© : purview 


tf 


; 


vmdbam verſ. 


Chetwynd, 
y Burr. Rep. 


44.28 Geb. II. 


attornies at law, and had been employed by 
W. C. in or about the year 1747 to ſolicit a 
private act of parliament, and charged him as 
debtor in their books for the fees, and expences 
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purview of this ſtatute, upon principles that will 
hereafter be explained, ſoon occurred, which ren- 


dered the further diſcuſſion of this point of cre. 
Mit neceſſary. 


Xecondingly: this queſtion was again brought 


under conſideration of the court of King's Bench 
on a ſpecial verdict, in the caſe of Wyndham and 
| Chetwynd. In that caſe, W. C. being ſeiſed of 
lands, &e. made his will and a codicil thereto, 
bearing date 14th May 1756; and after deviſing 


certain parts thereof in the will, charged the 


reſidue of his real and perſonal eſtates with the 
payment of all his juſt debts, legacies, and in- 


cumbrances. The will and codicil were duly 


executed in the preſence of, and ſubſcribed by, 


S. S. R. B. and I. H. — S. S. and I. H. were 


olf ſoliciting thereof, the ſum of L. 318, and the 


charge continued ſo until and after the death of 
W. C. Some time after which 8. S. and R. B. 
delivered a bill for paſſing this act to the truſtees 
appointed in the act for the purpoſes therein 
mentioned: there was a clauſe in the act for pay- 


ment of che expences attending the ſame, * 


before the examination of 8. 8. and R. B. 


7 85 . 


Ay 
i 55 
©, Ba 4 
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witneſſes on this eje&ment, there was received 
from the truſtees the ſum of J. 302. 45. 8 d.: 
and the truſtees were willing to have paid the 
remainder of the demand, if it had not been for 
a miſcalculation. There was likewiſe a current 
account open and ſubſiſting between S. S. R. B. 
and W. C. for other buſineſs, on the balance of 
which account, if ſtated at that time, S. S. and 
R. B. were indebted to W. 8. L. 138. 145. 10d. 
Alſo, at the death of W. C. there was due and 
owing from him to J. H. the other ſubſcribing 
witneſs, who was his apothecary, L. 18. 5s. 5d. 
CL. 11 whereof were due on the 25th December 
1749 on ſimple contract; W. C. died on 17th 
May 1750. There were mortgages upon W. C. 
eſtates at the time of his ſigning the faid will 
and codicil, and of his death, to the amount ef 
L. 24, 0. And at the time of his death he . 
owed L. 1, 6 upon bond, and . 2,87 4 upon . 
ſimple contract. His perſonal eſtate then a- 
mounted to J. 13,972, and was ſufficient to- pay 
all the ſimple contract and bond debts.” "The 
eſtates in mortgage were of ſufficient value to 
diſcharge the incumbrances thereupon. The 
executor of W. C. paid J. H. one of the wit- 
neſſes the ſum of L. 18. 55s. 5d. after W. Cs 
death and before his examination in the cauſe. 
Upon theſe facts the queſtion was, Whether 
theſe paper writings, or either of them, were 
LIPS | or 
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Did. 


or were not duly executed, ſo as to paſs 
wo | 


This FO upon two TR gd, Whe. 


ther the facts, as ſtated, did make zhe/e intereſted 


witneſſes, and render them not credible ? Se. 
condly, if ſo, Whether the ſubſequent circum- 


ſtances did not remove the objection, and re- 


eſtabliſh their credibility © e 


To the firſt it was s argued for the + that J 


theſe witneſſes were no legatees, and derived no- 
thing from the gift or bounty of the teſtator; thãt 
they were juſtly entitled to payment of their debts, 
though no will had ever been made; that the 
perſonal aſſets were the proper fund for them to 
reſort to, and that it was ſufficient to pay their 
demands, therefore they were not intereſted i in the 
* on the real eſtate. 


i 0 che ſecond, it was conterided that they : 


were competent witneſſes at the time of the exa- 
- mination, their debts being then diſcharged. | 


That the word credible in the ſtatute 29 Car. II. 


c. 3, was an ambiguous expreſſion, and capable 
of many ſenſes, but there ſeemed to be a parlia- 


mentary expoſition thereof i in the ſtatute of the 


4th and 5th Ann, c. 16. ſect. 14. whereby three 
witneſſes were required to authenticate a nuncu- 


pative 


27 1 


pative will and it was declared, that ſuch as were 


good witneſſes in trials at common law, ſhould 

de 'deemed good witneſſes to eſtabliſn a nuncu- 
pative will. Now allowing the ſame expoſition 
to take place on the ſtatute of frauds, then, as 
theſe witneſſes would be unexceptionable on a 


trial at law in reſpect of intereft, ſo they would 


be competent, and, therefore, credible witneſſes 
to the preſent deviſe. 8 


On the other ſide, it was argued forthe heir at 
law, that, at the time of the atteſtation, the wit- 
neſſes were intereſted, and therefore i incompetent; 
and that hen, and not the time of examination, 


was the proper. time of inſpecting their credibi- 


lity, elſe it would open greater opportunities of 


fraud and perjury than exiſted before the act; that 
it would be ſetting up witneſſes to hire, and would 
put the validity of a will in the power of the wit- 


Ibid. 


neſſes, by releaſing or not releaſing their intereſt. 


That if a witneſs was unexceptionable at the 
time of atteſtation, and afterwards became infa- | 


mous or inſane, the will was nevertheleſs 8 


good will, which proved that his condition at 
the time of atteſtation was alone to be regard- 
ed; that the word Credible meant ſomething 


more than competent ; that the law required 
competency before, and it was not to be i ima- 


gined that the learned compiler of this ſtature, 8 
8 Lord 
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5 Lord Camd. 
Arg. in Doe 
V. Keriey, 14. 


F. 1281 


Lord Hale, would put in a word that at beſt 


was ſuperfluous ; that in the ſtatute of the 13th 
Car. II. againſt deer ſtealing, and in all the 


game laws, the expreſſion of Credible Witneſſes 
was uſed, which had always been underſtood to 


mean more than competent, and to give the juſ. 
tices a diſcretion, whether they would convict 


vpon ſuch teſtimony or not, though the witneſſes 


were, in law, ſtrictly admiſſible; and the caſes of 


Hiliard and Jennings, and Anſtey and Dowſing, 
Were cited. 


1 the court had ken ſome time to con- 


fider of it, they all agreed, that the will was duly 


atteſted by three credible witneſſes. And Lord 
Mansfield delivered a very elaborate judgment, 


in which he took occaſion to enter very fully into 
the diſcuſſion of the meaning of the word © cre- 
e ible” in the ſtatute of frauds; which his 
f lordſhip conſidered as capable of being conferred 


on an intereſted witneſs by Pannen or a re- 
leaſe. i 


But in a . caſe, which I | ſhall pre- 
ſently cite, it is ſtated, that Lord Mansfield, pre- 
vious to his delivering his opinion in the laſt- 


mentioned caſe, declared, that it was his own, 
and he was perſonally anſwerable for all its errors; 
the judgment of the court being general, that 


they 
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they held thi will duly executed according to the 
Ratubte 27 1 


It is material here to obſerve, that there is an 
eſſential difference in the wording of that clauſe 
in the ſtatute of the 25 Geo, II. c. 6, which pro- 
vides for the caſe of legatees, and that which 
provides for the caſe of creditors whoſe debts 
are charged upon lands or hereditaments ; for 
in the former caſe, no proviſion having been 
made for perſons whoſe intereſts, though ariſing 
under wills of lands, are not immediate as 
legatees, but only conſequential, inſtances of 
that nature ſtill remain in the ſame ſtate as they 
were in previous to the ſtatute of the 25 Geo. III. 
| Becauſe that being an explanatory law, it can- 

not be expounded by any ſtrained conſtru&ion, 
but muſt operate according to the expreſs letter 
thereof, ſince, otherwiſe, if any conſtruction could 
| be made againſt the expreſs letter of the expoſition 
made by parliament, there would be no end of ex- 
pounding. But in the latter caſe, a general charge, 
as well as a particular charge for payment of 
debts, ſeems equally within the letter and ſpirit 
of the ſtatute ; in the foriner caſe, the words 1 
the ſtatute are, © if any perſon, &c. to whom any 
E beneficial deviſe, 8c. (except charges on lands 
© or hereditaments for payment of debts) is 

00 thereby given c or made, &c. ſuch deviſe, &c. ſo 
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Lord Hale, would put in a word that at beſt 
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was ſuperfluous ; that in tlie ſtatute of the 1 3th 
Car. II. againſt deer ſtealing, and in all the 


game laws, the expreſſion of Credible Witneſſes 


was uſed, which had always been underſtood to 


mean more than competent, and to give the juſ. 


tices a diſcretion, whether they would convict 


upon ſuch teſtimony or not, though the witneſſes 


were, in law, ſtrictly admiſſible ; and the caſes of 


Hiliard and Jennings, and Anſtey and Dow ng, 
. were cited. 


After the court had taken ſome time to con- 


ſider of it, they all agreed, that the will was duly 


atteſted by three credible witneſſes. And Lord 
Mangsfeld delivered a very elaborate judgment, 
in which he took occaſion to enter very fully into 
the diſcuſſion of the meaning of the word“ cre- 


oe dible” ; in the : ſtatute | of frauds; ; which his 
lordſhip conſidered as capable of being conferred 
on an intereſted witneſs by payment or a re- 
leaſe. > TE 2 "2 | 


Bur in a ſubſequent Por which 1 wall pre- 
ſently cite, it is ſtad, that Lord Mansfield, pre- 
vious to his delivering his opinion in the laſt- 
mentioned caſe, declared, that it was his own, 


and he was perſonally anſwerable for all its errors; 


the judgment of the court being general, that 
they 


1 129 1 


they held che will duly executed tad. to the 1 
ſtatute. J 9 


It is material here to obſerve, that there is an 
eſſential difference in the wording of that clauſe 
in the ſtatute of the 25 Geo, II. c. 6, which pro- | 
vides for the cafe of legatees, and that which ; 
provides for the caſe of creditors whoſe debts 4 
are charged upon lands or hereditaments ; for Ee 
in the former caſe, no proviſion having been „ 
made for perſons whoſe intereſts, though ariſing 
under wills of lands, are not immediate as 3 
legatees, but only conſequential, inſtances of 2 » 
that nature ſtill remain in the ſame ſtate as they | 
were in previous to the ſtatute of the 25 Geo. III. | 
Becauſe that being an explanatory law, it can-E: — 
not be expounded by any ſtrained conſtruction, 4 
but muſt operate according to the expreſs letter — 
thereof, ſince, otherwiſe, if any conſtruction could 1 
be made againſt the expreſs letter of the expoſition 23 
made by parliament, there would be no end of ex- 
pounding, But in the latter caſe, a general charge, | 
as well as a particular charge for payment of 
| gebts, ſeems equally within the letter and ſpirit 
of the ſtatute ; in the former caſe, the words of 
che ſtatute are, © if any perſon, &c. to whom any 
A beneficial deviſe, &c. (except charges on lands 
© or hereditaments for payment of debts) is 
rc © thereby given or made, &c. ſuch deviſe, &c. ſo 
mm - "0 far 


ö 


Supra, 124. 


Doe on Dem. 
of K indſon 
ver ſ. Kerſey. 


1 % J 


« far as concerns ſuch perſon, &c. ſhall be void.“ 


So that the whole of the clauſe refers to an im- 


mediate legatee, and not to one whoſe intereſt is 
not direct but conſequential; but in the latter 


clauſe the words are, © In caſe by any will, &c. 


© any lands, &c. be charged with any debts, and 


© any creditor whoſe debt is ſo charged, hath 


te atteſted, &e. every ſuch creditor ſhall be ad- 


© mitted as a witneſs to the execution of ſuch 
ce will or codicil.” If this be the true conſtruc- 
tion, the laſt caſe of Myndbam and Chetwynd 


does not ſeem to want the aid of any particular 


arguments to ſupport the opinion of the court, 
ſince upon the general circumſtances of the 
caſe it falls within the latter proviſion of the 


25 Geo. . e as "£6 creditors, witneſſes, 
whoſe debts are charged e on lands or heredita- 


| ments. 


This point of credibility wes again" e 
in the caſe of Doe on the demiſe of Kindſon v. 
Kerſey, which came before the court of Com- 


mon Pleas on a ſpecial caſe upon an <je&ment, 


The circumſtances material to the point now un- 


” der conſideration were e theſe : | 


John Knott, by a paper- writing purporting: to, 


be his will, deviſed his real eſtates to his wife for . 
life, and after the deceaſe of his wife deviſed cer- 


tain. 


1 

tain hereditaments, therein particularly deſcribed, 
to truſtees and their ſucceſſors for ever, upon truſt 
to apply the rents and profits thereof to ſuch 
poor people within the lordſhip of Maulſineaburn 
as he therein named, viz. indigent orphans under 
ten years of age, unable to labor, poor aged 
people utterly paſt labor, poor impotent people 
lame or blind and who could not labor; and to 
put out the children of ſuch poor people as 
above, either ſons or daughters, apprentices as 
ſoon as they were fit for it. This paper writing 
| was ſigned, ſealed, and publiſhed by the ſaid 
Jobn Knott, in the preſence. of Henry Holme, 
Robert Burra, and John Mitchell, who ſubſcribed 
the ſame i in the preſence of che deviſor. 4 


Henry Holme and Robert Burra were two 2 
the truſtees above named, and they, and alſo 
| John Mitchell, | the other ſubſcribing witneſs, 
were, at the time of atteſting, and long after- 
wards, ſeiſed i in fee-ſimple of lands, &c. with- 
in the lordſhip and townſhip of Maulſinea- 
burn aforeſaid, and during the time aforeſaid | 
were poſſeſſed of and occupied the ſame, and in- 

habited within the lordſhip; the lordſhip of 

Maulfmeaburn was a large diſtrift, and main- 
tained its own poor, and the witneſſes to the will 
were chargeable and taxable, and were actually 
; charged, Keel, taxed, and paid towards the 
Ke e * 


wid. 


4 Burn's Ecc. 


«1 Law, 93. 


previous to the time of the trial, releaſed all 


they, and Jobn Mitchell the other witneſs, had 
ſeverally conveyed away and diſpoſed of all their 
reſpective eſtates and intereſt lying in the 
within lordſhip and . of Mau PRI 


writing, purporting to be the will of John Knott, 
was ſufficient to paſs the hereditaments in man- 
ner above mentioned? which depended upon the 
queſtion, Whether the releaſe and diſpoſition of 
their reſpective eſtates and intereſts had reſtored 
the credit of the witneſſes ? for, if not, it muſt fall 
to the ground, as the objection to it was not 
| eured by the act of the 25 George II. And it 
vas held by Clive, Bathurſt, and Gould, againſt | 
the opinion of Pratt Chief Juſtice, That a wit- 
neſs, incompetent at the time of atteſtation, might 


payment, and become een, by the rule of a 
0 law. 


132 1 
poor, and all other taxes of the ſaid lordſhips. It 
appeared that Henry Holme and Robert Burra had, 
their intereſt under the ſaid paper- writing, pur. 


porting to be the will of the ſaid John Knott, to 
the other truſtees therein named; and alſo that 


before the wal. 


And the N was, Whether this paper- 


purge himſelf afterwards either by releaſe or 


But the eauſe was s afterwards, to avoid any 
further 


[ 133 1 


further litigation, adjuſted by agreement, and 


the Ou: divided the eſtate Og them, 


Upon theſe caſes, Sled have ariſen reſpect- 
ing this queſtion of credibility of witneſſes, the 
authorities ſtand thus: Lord Chief Juſtice Lee, 


and the three puiſne judges of the court at that 
period, with Lord Cambden, and ſuch of the 


Judges of the Court of King's Bench as differed 


with Lord Mansfield on the general point, ſup- 


port the doctrine, that Credibility has the ſame 
meaning as Competency, muſt exiſt at the time 


of atteſtation, and cannot be diſpenſed with or 
ſupplied by any ex poſt facto procedure: Lord 


Man geld, and the Judges of the Court of King's 


Bench who agreed with his lordſhip, together 
with the three puiſne Judges of the Court of Com- 
mon Pleas, who fat with Lord Cambden, were of 
opinion, that competency, according to the rule 
ol law at the time when the witneſſes were called 


upon to prove their atteſtation, was ſufficient. | 


But to thoſe Judges who entertained the former 


opinion upon this point, we may certainly add 
the legiſlature at large, who, by the explanatory 


law of the 25 George II. have in all caſes, to 


ariſe ſubſequent to the 4th of June 19 52, pre- 


5 ciſely adopted that expoſition; for, although the 
ſtatute has ſaid, as the dale was e 
1 1 3 previous 
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previous thereto, wills, executed before the time 
limited therein, ſhall not be rendered invalid by 


reaſon of a miſtake in conſtruction; and that, there- 
fore, to effectuate ſuch wills, the common law 
method of ſupplying credit by an ex poſt facto act, 
as a releaſe or payment, ſhall be ſufficient : yet, 
as to all wills to be made after that time, the 
legiſlature have expreſsly ſaid, that no man, not 
competent at the time of atteſtation, ſhall, by 
any ſubſequent act, become credible at the time 
of examination, by enacting, that to render all 
men credible at the time of examination, any a& 


to make them incompetent at the time of atteſta- 
tion ſhall be void. 


Ps Beforc we leave this part of our ſubject, it is 
neceſſary to recal the attention of the reader once 


more to the caſe of Doe and Ker/ey, becauſe; on 


the firſt impreſſion, this caſe ſeems to fall within 
he letter of the latter proviſion of the ſtatute 25 = 


George II. for that will bore date before the 24th 
June 17 52, and witneſſes to wills made previous 
to that period were thereby made competent on 
payment, tender, or releaſe of their legacy: but, 


on the conſtruction of the act, no legatee witneſs 
appears to be within the proviſions of the third 
clauſe, that provides for caſes previous to the 24th 
June 1752, who would not be within the proviſion 

of the firſt clauſe, if the will bore date ſubſequent 


4 


tw 1 


to that period: and, for the reaſon already ſtated, 
this caſe does not fall within the firſt we and 
therefore is out of the third clauſe. 

But a ae en be a witneſs were a will; 
for the reaſon: why a legatee i is not a witneſs for 
a will being, becauſe he is preſumed to be par- 
tial in ſwearing for his own intereſt; it follows 
that a legatee, when he ſwears againſt a will, 
ſwears againſt his intereſt, and ſo is the ſtrongeſt 
evidence. | 


And if it ſtand indifferent to the witneſſes, 
whether the will, under which they are legatees 


Oxendon v. 


Penerice, 
Salk. 691, 5. 


and to which they are witneſſes, be valid or not; 


the witneſſes, though legatees, are credible. 


Thus, where the deviſe died on the roth 


February 1746, having made a will, dated 15th 
May 1746, of his whole eſtate real and perſonal, 


charged with debts and legacies : the three ſub- 
ſcribing witneſſes, as being in his ſervice at his 
death, had legacies; one 30 J. a year for life, 
the two others pecuniary legacies; all three re- 
leaſed the 2d February 1746. The teſtator hñAad 


Lord Aileſ- : 


bury's caſe, 
cited I Burr 


| Rep. 427. 
Cambd. Arg. 


21. 


alſo made a former will, on the 20th of Decem- 


ber 1744, atteſted by three diſintereſted perſons, 


under which the three ſubſcribing witneſſes to the 


will of 1746 would have had the ſame legacies. 5 
K 4 „ 11 13 
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before the time of atteſtation had been indicted, 
tried, and convicted for ſtealing a ſheep, and was _ 


Law 93. 
K 70. G. "Y 
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A bill was brought in Chancery to have the latter 


will eſtabliſhed, It was contended, that not. 
withſtanding the will of 1744, (which the teſtator 
had abe as he thought effectually, and might 
probably have cancelled) it was a beneflt to the 


witneſſes, at the time of ſubſcribing, to have a 


legacy under the latter will. But the Lord 
Chancellor was clearly of opinion, that theſe 
were good witneſſes ; for, at the death of the 


teſtator, it was indifferent to them which will 
preyailed ; and his lordſhip declared the will of 
the 15th May 1746 to be well proved, eſta- 


bliſhed it, and decreed the, truſt, 


An infamous perſon i is not a competent wir. 5 


: neſs to a will under this ſtatute. 


Thus where the queſtion, on a ſpecial caſe re- 
Terved at the aſſizes, was, Whether a perſon who 


found guilty to the value of ten pence, and had 


judgment of whipping, was a ſufficient witneſs 
within the ſtatute ? the whole Court of Common | 
Pleas were clearly of opinion, after three argu- 
ments at the bar, that he was not a competent 
witneſs; and laid it down as a rule, that it was 
the erime that created the infamy and took 
lf 2 1 competency, and not the puniſh- 


ment 


EW] 
ment for it; and that it was ridiculous to ſay, 
it was the puniſhment that created the infamy. 
The court ſaid that the pillory had been always 
looked upon as infamous, and to take away a 
man's competency as a witneſs; but to ſhew the 
abſurdity of this notion, ſuppoſe a man was con- 
victed on the ſtatute againſt deer-ſtealing, there 
was 2 penalty of 30 l. to be levied by diſtreſs, and 
if he had no diſtreſs he was to be put in the 
pillory; ſo that if the pillory were infamous, the 
perſon convicted (according to this notion) would 

be infamous if he had not 30 J. but if he had 301. 
he would not be ſo. Petit larceny was felony, 
and there was no caſe where a perſon convicted 
thereof was ever admitted to be a witneſs, = 


W 


or 
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1 IITAVINCG, in the preceding part "of this 


eſſay, endeavoured to point out to the 


; reader what ſolemnities are required, by the 
] | ſtatutes of Henty VIII. and the ſtatute of frauds, 
5 5 in the external part of a will, and which ſolemni- 


ties it is neceſſary to recollect, are equally requi- 
ſite to wills made by virtue of the cuſtom as to 
thoſe made under the ſtatutes ſo far as the ſame 
fall within the purview of the ſtatutes; the next 
object of our attention will be the formal or or- 
derly part which, as has been ſaid, compriſes the 
parties to the inſtrument, and the ſubje& matter 
upon which i it 18 to operate. 


To every inſtrument of this nature, then, two 
things are neceſſary: firſt, that there be two par- 
ties, a deviſor capable of giving, and a deviſee or 
deviſees capable of taking by it. Secondly, that 
there be a ſubject matter capable of being given. 
by the former, and of being accepted by the 
latter. Of each of theſe, i in their turn, we ſhall) 
reſpeRtively treat, 


8 -— a 


— ge Renato 


39 J 
Our firſt conſideration will be, Who may be 
a deviſor? The anſwer is, All perſons who may 
Pots not diſqualified either at common law 
or by the expreſs words of the ſtatutes of wills, 
may likewiſe be deviſors. 5 


Before we conſider the nature and extent of 
the ſeveral diſqualifications, by common law or 
by the ſtatutes, to deviſe, it will be neceſſary to ob- 


ſerve, that the words © all perſons” here uſed, are 
meant to include natural perſons as diſtinguiſhed 
from civil perſons or bodies politic; for, per- 
ſons dead in law cannot deviſe, viz. abbots, 
priors, &c. 


Nior can | bodies politic aggregate, in | he pol. 3 © 
litic capacity, deviſe the lands or goods of their 155 


* 


corporation. 


And the Tally is the Fs as to {ole corporatians, 1 Roll 608. 
ſuch as maſters or wardens of hoſpitals they 


| cannot deviſe the lands or goods of -their 
houſes, : 


1 y 


1 Roll 608.1 16, - - 


L 20. 


As to e Seaſons. ſome of tha difqualifi - 


; cations to deviſe take their, riſe from the. com- 
mon, ſome from the ſtatute law, and ſome are 
referable to both. They relate either to the 


perſon of the deviſor or to his eſtate, They may 
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34, 35 Hl. VIII. 
. tec. 14. 


8 


be divided into poſitive and negative, natural 


ſtatutes; namely, coverture, being under the age 
of aa ah idiocy, and non-ſane memory: 


of wats, makes no proviſion as to this point, 


cc ſons having, &c. ſhall have power to give, dif. 
te poſe,will and deviſe,” leaving it to oonſtruction 
to determine who ſhall be included in the deſcrip- 

tion of © all and every perſon and perſons.” But, 
upon the conſtruction of ſtatutes, the mere letter 
is not to be conſidered, but the internal meaning 


times caſes within the letter of a ſtatute are not 
within the ſenſe thereof, the ſenſe being ſome- 

times more confined and contracted than the 
letter, and ſometimes more large and extenſive. 


the words of a ſtatute is called, in law, conſtruing 
it according to the equity of the ſtatute, which 
_. equity implies the enlarging or diminiſhing the 
letter according to legal diſcretion, ſo as to 


ſtatute was enacted. And, therefore, where the 


[ 140 J 


and civil, real and perſonal diſqualifications, 


There are four poſitive perſonal diſqualifica- 
tions to deviſe either by the cuſtom or under the 


The 32 Henry VIII. c. 1. which, for the 
ſake of diſtinction, I ſhall call the firſt ſtatute 


but enacts, © that all and every perſon and per- 


and ſenſe of the legiſlature therein, for often- 


This extending, or diminiſhing the operation of 


embrace all the purpoſes to attain which the 


letter 


( 42 } 
letter of the ſtatute of the 32d of Henry VIII. i 
empowers © all and every perſon, &c. to will 1 
« and deviſe,” the equity of the law corrects theſe | l Y 
general words, and reſtrains them to comprehend = 
only ſuch perſons, as by the rules of the common 1 
or ſtatute law could, previous thereto, alienate 1 
lands by other kinds of conveyances; and, as 
before the ſtatute of uſes, no perſon, unleſs under 
particular local cuſtoms, was ſuffered to paſs the = 
uſe by will, who could not by legal conveyance | nt 
paſs the land itſelf, fo, after the ſtatute of wills, 7 | 
no perſon was held to be impowered thereby to 8 
paſs land by will to take effect after his death, | 1 
who could not paſs the lands by other con- =_ 
veyance during his life. Then, although the ** * 0 4 ; 
32d Henry VIII. gave power to every perſon 
having land to deviſe it, and made no exception, "| 
bor created any particular qualification, yet the — 
law operated on thoſe general words, and re- 1 


/ BY 

| ſtrained them; ſaying, no perſon diſabled by the | | 
common law to diſpoſe of their property by other 1 
: conveyance ſhould deviſe it; therefore, in ex 1 
pounding that ſtatute, a woman covert, perſon - 1 


under twenty-one, idiot, or perſon of non- ſane 
memory, was conſidered as not comprehended 
under theſe n words. 
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But, by the 3 ſtatute of 34 Henry 
VIII. c. 5. tee. 14. it is enacted, in order to re- 
N move 


E 
move all ſcruples on this head, e that wills or 
« teſtaments made of any manors, lands, tene- 
© ments, or hereditaments, by any woman covert, 
© or perſon within the age of twenty-one years, 
ce jdiot, or by any perſon of non-ſane memo. 
ce ry, ſhall not be taken to be good or 3 
« in law.” 


Of theſe four diſqualifications to which the 
cuſtom of deviſing was generally ſubject, and 
which the ſtatute of the 34th Henry VIII. re- 
cognizes and expreſsly adopts, one is a preſumed 
natural and poſitive diſqualification for want of 
judgment or diſcretion in the perſon deviſing; 
namely, being under the age of twenty-one. 
Two are natural and poſitive diſqualifications 
for want of will, or a diſpoſing mind in the devi- 
ſor, namely, idiocy and non - ſane memory; and 
one is a civil poſitive diſqualification, for want of 
power. or des agency, namely, coverture. 


The aifqualification arifing from being under : 
the age of twenty-one, is founded on a preſumed 
want of diſcretion in perſons in the early ſtage of 
1 ; 
life to diſpoſe of their property ; the law, there- 


fore, in compaſſion to the weakneſs of their judg- 


ment, has utterly diſabled them from conveying 
and transferring their inheritance or. freehold, 
until the judgment has arrived at maturity: and, 


— 


Fo ot 95 


as the law cannot weigh with preciſion the par- 
ticular ability and judgment of each individual, 


and it would be inconvenient and dangerous to 


intruſt any court to determine upon een 


diſcretion at different ages, as different perſons 


might entertain a variety of opinions of an in- 
fant's ability and judgment, it has wiſely laid it 
down, as a fact to be preſumed and not to be de- 


nied, that all men under the age of twenty-one 


ſhall, in common, lie under this imputation of 
want of diſcretion; and, therefore, in the execu- 


tion of all inſtruments the right to convey real 


property, whether it originates by common law, 
general cuſtom, or ſtatute, implies, prima facie, that 


the perſons conveying are of full age, and, unleſs 


they are ſo, the inſtrument will not be valid. 


But, if there be a local cuſtom, that all lands 
and tenements within ſuch a precin& &c. ſhall 
be deviſable by all manner of perſons who ſhall 


be of the age of fifteen years, or above ſuch age, 


Perk aa l. M. 
H. 6. 5. * 


a deviſe made of lands or tenements by o one of 85 


ſuch age is . 


And it ſhould ſeera that, in plealingra will by 
an infant, a certain age muſt be ſet down, that 


the court may judge it an age of diſcretion ; and 


it inn not 5 leſt be telling twelve pence, or 


2 meaſuring 


9 


Hob. 225. Rob. 


Gavelk. 224. 
39 E. 3. 2 b. 
13 E. 3 Fitz. 


Dum. fuit inf. 


ætat. 3. 
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39 E. 3. 2 b. 


1 erbert v. 
* 
x Sid. 142. 


S,C.Raym. 84 


| 


55 Dyer 143. b. 
: 203 b. me. 75s 


1. 10. 


Dyer T 


| abrogate the law of nature. 


tat” 


meaſuring a yard of cloth; for, cuſtom eannot 


* 


The'cuſtom of making u will by an infant » 


| fifteen, being againſt common right, cannot be 
alledged in a town, unleſs it be laid, that the 


tenements are within ſome certain fee or borough, 


| &c, and not that they are in a certain vill, 


And in reckoning the age of an infant, the day 


of his birth ſhall be reckoned excluſive : Thus, if 


he were born the 15th of February 1608, this 


| month twenty-one years after he will be of full 
bh "5 the Lk of — 


And, to prove non-age, an almanack was 


produced in which the father of the deviſor had 
Vrit his nativity ; and 1 it was ene to be eng 
evidence. | 


1 he diſqualification 6 of fdiocy 18 founded on 


dhe actual incapacity of the perſon, and is a 
common law diſability. An idiot, or natural 
fool, is one that hath had no underſtanding from 


his nativity, and therefore is by law preſumed 
never likely to attain any: for which reaſon 


= the cuſtody of him and of his lands was formerly . 


veſted in the lord of the fee; and ſtill, by 


9 cuſtom in ſome manors, the 1 ſhall 


{ 145 1 

have the managing of idiot and lunatic copy- 
holders; but the 17th Edward II. c. g. directs 
(in affirmance of the common law) that the king 
ſhall have ward of the lands of natural fools, 
taking the profits without waſte or deſtruction, 
and ſhall find them neceſſaries; and, after the 
death of ſuch idiots, he ſhall render the eſtate to 
the heirs, in order to prevent ſuch idiots from 
aliening their lands, and their heirs from being 
diſinherited. 


A man is not ah idiot, ” he lach any glim- 


: mering of reaſon, ſo that he can tell his parents, 


his age, or number twenty pence, or the like 


common matters. A man who is born deaf, 
dumb, and blind; is looked upon by the law as 
in the ſame ſtate with an idiot, he being ſuppoſed 
incapable of any underſtanding, as wanting thoſe 
ſenſes which furniſh. the human mind with 
ideas, 5 


And by the old common law there are writs p. K. 5. 22. 


to enquire whether a man be an idiot or not; 
| Waits men be tr ee a jury of rwelye men. 


| The third natural au val ificarion | is that of eie þ fa. 497. 
3 being of non· ſane memory, and is likewiſe found- : 
ed on the actual incapacity of the perſon deviſing 


1 to do any act relating to the Spoken of his 


7 L Property, | 


4 Rep. 126. 


p. N. 22 232. 


Co. Litt. 42. 
Fleta. l. & 


c. 40. 


* 148 d. 


© 


2 ͤ pe cre 7 wen Eo 


Marquis of 
Wincheſter's 
caſe, 6 Co. 23. 

Dyer 72, a in 
margin per 


1 Ch. Rer. 13, 
Combes's cate, 
Moore 260. 


on Lit. 1 112, 


Dyer 364 34: 
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property, and conſequently is a common lay 
diſability, It is therefore neceſſary that every 
one muſt be of good and ſane memory at the 
time of diſpoſing of his OY 

And it is nor füHTenf thi che teſtator be of 
memory, when he makes his will, to anſwer fami- 
lar and vuſval queſtions, but he ought to have 
a diſpoſing memory, ſo that he is able to make a 
diſpoſition of his lands with underſtanding and 
reaſon ; and that is ſuch a memory which the 
law calls a ſane and e e 


And what mal be ſaid to be a ſine a per- 
fect memory at the time of deviſing of land, is a 
queſtion to be determined at common n law. 


The fourth diſqualification, e ex flesh enacted 
by the ſtatute of 34 Hen. VIII. is coverture, | 
which, as has been faid, is a civil diſqualifi- 
cation at common law, ariſing from want of 
power, or free agency ; for the law, having put 
a wife under the obedience of her huſband and 
ſubmitted her will to his, preſumes, (and admits | 


no evidence to the contrary) all acts, done by 


her during coverture, done by the conſtraint 
of her huſband, and to be his acts and not hers; 
and, conſequently, infers that ſhe wants free will 


as the others want ee 8 


* = o - bl = = * 
2 LN - > - 3 = > \ = l = „ 2 =_ - _ TR ey \ 
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And therefore it is holden, that a feme covert 
cannot deviſe to her huſband ; for that would 
be the act of the huſband to aver the land to 


himſelf. 


So, in 29 E. 3, where a woman, ſeiſed of 
lands deviſable, took an huſband, and had iſſue, 
and deviſed lands to the huſband for his life 


and died, and a writ of waſte was brought 
againſt him as tenant by the courteſy; it was 
- holden that it did lie, and that he was not in 
by the deviſe. 


% 


But, in Skepwith's caſe, the queſtion was, 


Whether .a cuſtom for a feme covert to deviſe 
was good? The facts were as, follow: it was 
found, upon a ſpecial verdict on an action of 


treſpaſs, that the place where, &c. was copy- 
hold land, and that the cuſtom was, that que- 
| libet femina viro co-operta might deviſe lands 
whereof ſhe was ſeiſed in fee according to the 
cuſtom of the manor to her huſband, and 
ſurrender it in the preſence of the Reeve and 
ſix other perſons; that J. S. was ſeiſed of the 
land where, &c. and had iſſue two daughters 
and died, and that they married huſbands; 
that one of them deviſed her part to her huſ- 
band by will in writing in the preſence of the 
Reeve and ſix other perſons, and that, after- 


LL 2 wards, 


| 3 E. 3. tit. Dey. 


Bro. 43, ſo 
cited Godb. 15. 


but 4 Co. Rep. 


61. cites 
ſame caſe 


3 E. 3. Dev. 12. 


Sed vid. Br. 
Dev. 34, which 


is the caſe re- 


ferred to et 
8. P. Bro. Dey. 
33 et 31 Aſſ. 3. 


2 Cited Godb. 1 5, 
et vid. Fitzh, 
Abr. tit. Dev. 


15 Bro. tit. 


Teſt. 13. S. C. 


Godb. 14. Pl. 
22. ibid 1435 | 
PL 178. | 


-a 
= - 


ns 
- IE TT — — — 
— „„ ITI= Ion I EST Ibe, 
— N of nd — — 

_ paring — 

= - ww 5 _— 2: 8 
ae ——̃ — — r — > Bs 

mo IDEs: ZOE” DEI — 

7 — > EEE ; v — 


9 
Al 
lh 


__—_— 
2 


—ͤ— 
— 


e 
— — 


n 
- Ce er Eg Ls — 5 
A 
— * 
2 by * 
— — 
- x ahh 
—— — - 


Ls 
DANS wane 
— - 


. 
J - 
ne Es 


— 


c 
Sh — 


2 I.E — — 
_ 1 9 
. 


9 


— 


= en 


I net „ N 
— — — 2 Ks 5 
- — way 1s . — 


4-7 
SR 
oy 4 $4 


Godb. 163, Pl. 
178. 


Sed vid. 3 Com. 


Dig. 14. tit. 
Dev. H. 3, et 
note ſaid 
there, that 


ſemes covert 


may deviſe by 
cuſtom of 


London, but it 


ſeems to apply 
to chattels 
a. 


Counteſs of 
8 Portland v. 
Prodger, 

2 Vern. 104. 


wards, at another day, ſhe ſurrendered to her 


huſband, and he was admitted, and ſhe died, 
and her huſband continued the poſſeſſion. And 
the huſband of the other daughter brought an 
action of treſpaſs. It was contended, that the 


cuſtom was good, and 12 E. 3, was cited to 


ſhew, that in York there was ſuch a cuſtom, 
that the huſband might give the land of his own 
purchaſe to his wife during the coverture ; and 
it was ſaid that in 29 E. 3, it was held a good 
cuſtom that an infant at᷑ the age of fifteen years 
might make a feofment, and that the fame was 


good at common law; and yet the ſame all began 
by cuſtom. But the court were of opinion, that 
the cuſtom was unreaſonable, becauſe it could _ 
not have a lawful commencement ; for it ſhould 

be intended that the wife, being /ub poteſate 


viri, did it by the coercion of her huſband, 


That the ſame law was of a cuſtom, that the wife 
might leaſe to her huſband. Then it was urged, 
that the cuſtom might be good, becauſe the 
wife was to be examined by the ſteward of the 

court, as the manner was upon a fine to be exa- 
mined by a 3 But to this the court > Bd 
nothing. | 


But, if the huſband be baniſhed for his life 
by act of parliament, the wife may make a will. 
T 1 where * queſtion y was touching the- Va- 
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idiry of the will of Lady Sandys, whoſe huſ- 
hand was, by act of parliament, baniſhed dur- 
ing life, and who had thereby bequeathed ſeye- 
ral legacies : The court were of opinion, that 
the huſband being by act of parliament baniſh- 
ed for life, the wife might in all things act as a 
feme fole, and as if her huſband had been dead, and 
that the neceſſity of the caſe required that ſhe 
ſhould have ſuch power, and decreed accordingly. 


And of late years, ſince the authority of courts 
of equity has been fully eſtabliſhed, and the 
doctrines of powers and truſts extended to an- 
ſwer thoſe purpoſes of family arrangement, which 
could not be obtained whilſt the ſtrictneſs of 
common law conveyances prevailed, modes 
have been adopted by which femes covert 

may, by agreement, retain or procure in that 
ſituation the ſame powers over their own eſtates, 
real as well as s perſonal, : as : thay r whilſt 


ſole. 


If ſuch agreement be made before marriage, 


it may be done without a fine or recovery; if 
after marriage, there muſt be a fine levied, or 
recovery ſuffered; becauſe the property of a feme 
covert, pending the coverture, cannot be af-- 
fected by any act of herſelf or her huſband, unleſs : 
through the medium of thoſe ſpecies of common 


aſſurance, 
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There are two modes of ſettlement, equally 
apt for this purpoſe ; ; Viz, either by way of truſt, 
or by way of power over an uſe. Firſt, by way 
of truſt, as if a woman having a real eſtate be. 
fore marriage, either before or after marriage, by 
a proper conveyance (if after marriage, it muſt be 
by fineor recovery) convey the ſame to truſtees in 
truſt for herſelf during her coverture for her ſe. 
parate ufe, and, afterwards, that it ſhall be in 
truſt for ſuch perſon as ſhe ſhall, by any wri- 


ting under her hand and ſeal, or in nature of a 
will, appoint, and, in default of appointment, for 
her heirs ; and then marry, and make ſuch ap- 


\ pointment as that above deſcribed : that will be 


a good declaration of the truſt, and a court of 
equity will ſupport it; and no conveyance 


can be made to the heir at law contrary to this 


direction to the truſtees. In the ſecond inſtance, 
by way of power over an uſe, which is the moſt 
uſual mode of making ſuch ſettlement. As if a 
woman convey an eſtate to the uſe of herſelf 
for life, remainder to the uſe of ſuch perſons as 
ſhe by any writing, &c. ſhall appoint, and in de- 
fault of appointment to her own right heirs ; the 

execution of ſuch power reſerved it ro her will be 


5 19.5 aka in a (3 


Rich v. Ben, 5 


mount, et al. cit- 
ed 2 Vez. 64. 


. Dom: Ffoct 


Thus, where in contemplation of a marriage 


to be had, and which afterwards was had, between 


8. * 


1 1 


G. and R. the real eſtates of G. part whereof were xr Feb. 1726. 
| : - 3 Brown's Ca. 

in poſſeſſion, and other part whereof were in re- Parl.z08, Viner 
| | vol. 4. P. 168. 


verſion, were ſettled, by releaſe dated OZ. 1722, Ca. 26. vol. 22. 
| '. | p. 277. Ca. 47. 
and recovery, in truſtees, among other uſes, to the 2 Eq. Ca. Abr. 


uſe and intent that if G, ſhould leave iſſue either ; Ps 1 
a ſon or ſons, or daughter or daughters, or bot, 1 
that ſhould ſurvive her, or that the iſſue of ſuch 5 | 
ſon or ſons, daughter or daughters, ſhould ſurvive 
her; then the truſtees, and the ſurvivor of them, 
his heirs and aſſigns, ſhould, upon requeſt and 
at the direction of the ſaid G. teſtified under her 
hand and ſeal, by any deed in writing, or by her 
laſt will and teſtament in writing, or any inſtru- 
ment purporting to be her laſt will, ſigned in the 
preſence of three or more credible witneſſes, 
grant and convey the ſame, ſubje& as to part 
to other uſes therein provided, to and among — 
ſuch child or children as ſhe ſhould leave, or to 
the iſſue of ſuch child or children, if they ſhould 
| die before the mother, to and for ſuch eſtate and 
uſes, and in ſuch manner and proportion, as by 
ſuch writing, will, or inſtrument, ſhould be di- 
| rected and appointed; and, for want of ſuch di- 
rection and appointment, ſhould grant and con- 
vey, &c.; and, upon further truſt, that in caſe 
G. ſhould leave no iſſue of her body, and that 
E. . her mother ſhould ſurvive her, then the 
truſtees, and the ſurvivor of them, his heirs and 
aligns, ſhould, upon requeſt and at the charge 
4 < 08 
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of E. C. grant and convey them to hep 
and her heirs. And, upon further truſt, that in 
caſe E. C. ſhould not ſurvive G. then the truſe 
tees, &c. ſhould, upon requeſt and at the charge 
of G. grant and convey the fame to her and 


her heirs, or to ſuch other uſe or uſes, perſon or 


perſons, and for ſuch eſtate and eſtates as ſhe 


ſhould, by any inſtrument in writing under her 


hand and ſeal, atteſted by two or more credible 
witneſſes, or by her laſt will and teſtament in 


_ writing duly executed, or other inftrument pur- 
porting to be her laſt will and teſtament, direct 
and appoint ; and for want of fuch direction and 
inen &c. 


And in this indenture of releaſe was contained | 


2 a proviſo, that in caſe the ſaid G. ſhould ſurvive 
the aid E. C. her mother, it ſhould and might 
"be lawful to and for her, by deed indented under 2 
her hand and ſeal, executed in the preſence of 
| three or more credible witneſſes, or by her laſt 
will and teſtament in writing duly executed, to 
; revoke, alter, change, determine, and make void, 
all or any of the uſe or uſes, eſtate or eſtates _ 
therein before limited, declared or appointed, of 
or concerning the ſaid hereditaments; and by the 
ſame, or any ot! her deed or will, to create or raiſe, 


limit or appoint, any other new uſe, eſtate or 


5 ane of and concerning the ſame, or "OP" part : 


hereof, 


The 


( 133 1] 
The marriage was ſoon erwarb had, and 


E. C. died, in January 1722, in the life-time of 
her aner G. 


G. had iſſue only one OR named E —G. with 
intention to advance her huſband and his family, 


as ſhe frequently declared, by virtue and in pur- 
ſuance of the powers reſerved to and veſted in 
her by the ſettlement above mentioned, but with. 


out having any opportunity of ſeeing the ſame, 


did, on the agth September 1724, make, ſign, 
and ſeal her laſt will and teſtament, atteſted by 
three credible witneſſes ; and thereby gave and 


deviſed to her ſaid ſon E. all her real eſtates in the 


| county of Derby, in manner therein mentioned; 


and, if her ſon ſhould happen to die in his mi- 


| this. 


nority, not having any lawful iſſue at the time of 


his deceaſe, then ſhe deviſed all her faid real 
eſtate to her huſband, his heirs and aſſigns for 


ever: And ſhe thereby gave all her. goods, chat- 


tels, and perſonal eſtate whatſoever, and alſo her 
lead mines and mineral duties to her huſband, ; 


and made him ſole executor. 


op the very ſame day the teſtatrix died, and, 
in the February following, E. her ſon alſo died 
an infant, and without iſſue, 


On 


Ibid. 


e at law but not in . 


1 
of Lords from this decree, and, on his behalf, it 
was argued, that in caſe his wife happened to 


ſettlement were, upon her requeſt and at her 


perſon or perſons, and for ſuch eſtate and eſtates 
as ſhe ſhould, by any inſtrument in writing, or 
by her laſt will in waiting duly executed, or other 
inſtrument purporting to be her laſt will and 
_ teſtament, direct and appoint. That, by the in- 
tent of the general proviſo in the cloſe of the 
ſettlement, an abſolute power was alſo reſerved 


tute new ones in their place by her laſt will and 
teſtament duly executed, and to declare for whoſe 
benefit ſuch new rruſts ſhould enure. That ſhe 


L 154 J 


On a bill exhibited in Chancery by the huf. 
band againſt the heirs of the wife and truſtees of 
the ſettlement to have the benefit of this deviſe, 
Lord Changellor King, on hearing the cauſe, 
diſmiſſed the bill as againſt the truſtees with coſts, 
and as to the heirs at law without coſts ; his 
lordſhip declaring, that if the huſband had any 
title to the eſtates in queſtion, his remedy was 


Arm the huſband appealed to the Houſe 
ſurvive E. C. her mother, then the truſtees of the 


option, either to convey the hereditaments to her- 
ſelf and her heirs in her life-time, or to ſuch other 


to G. the wife, on the death of her mother, to 
revoke and alter the former truſts, and to ſubſti⸗ 


having 


L 15s J 


having ſurvived her mother, which was the only 
contingency expreſſed in either of the ſaid clauſes, 
and having by her will or an inſtrument purport- 
ing to be her will, duly executed ſubſequent to 


her mother's death, limited and appointed the 


hereditaments, and the equitable eſtate therein to 
her huſband and his heirs upon the contingency 
therein mentioned, and which had ſince happen- 
ed; the huſband ought to enjoy the benefit of 


ſuch appointment, and was entitled to have a 


legal eftate from the truſtees accordingly. That 
the appellant's wife, by her faid will or inſtru- 


ment, directed the truſtees to convey their truſt. 
_ eſtate to ſuch uſes, and for ſuch perſons as were 
named therein; whereby ſhe expreſsly declared 


her intention to be, that the legal eſtate ſhould 
remain in the truſtees, and directed it tb be con- 
veyed by them to ſuch ceſtui que truſts as ſhe 
had nominated by her will; and the only proper 
remedy to obtain ſuch conveyance was in a court 


of equity. But if this will or inſtrument ſhould 


be conſtrued to enure as a revocation of the legal 
eſtate out of the truſtees, rather than as a decla- 


ration of the truſts of the eſtate; the ſame, by 


ſuch conſtruction, would be made to enure con- 
trary to the expreſs words thereof, and contrary 
to the manifeſt intention of the party therein de- 
clared. That the ſettlement plainly appeared 

ho have been executed by G. with a view and in- 
tention 
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tention of putting the diſpoſition of her eſtates i in 
her own power, ſo that ſhe might thereby have 
an opportunity of advancing her huſband and his 
family. That her conſtant declarations to this 
purpoſe, and the ſolemn execution of her will 
with this view, fully explained and confirmed it 

to have been her intention. And that this being 
the caſe of a will, a truſt, and a power ariſing 
"upon a truſt, all which had uſually received in 
equity a liberal ſenſe and conſtruction, the ſame 
- ought here to be taken liberally, in favour of their 
intended operation; and no conſtruction ought to 
be admitted, which would manifeſtly overturn 
and diſappoint the declared intention of the 


party. 1 


On the part of the heirs it was contended, that 
there were two diſtinct caſes provided for by the 
ſettlement; the firſt, if G. ſhould die leaving 
any child or children who ſhould die in her liſe- 
time; in which event, her power of appointing 
was confined wholly to ſuch child or children as 

ſhe ſhould leave, or to the iſſue of ſuch as ſhould 
die before her, and the limitation in default of 


an appointment was, in like manner, confined to 


her child or children, or to their iſſue. The next 
caſe provided for was that of G.'s dying with- 
out iſſue ſurviving her, which was ſubdivided on 
the different contingences of the mother s ſur- 

viving 


1 157 1 


viving her, or of her ſurviving her mother; and 
to this the power of revocation was immediately 
ſubjoined. Now G. having left a ſon who ſur- 
vived her, it was apprehended that neither branch 
of this diviſion, or the power of revocation ever 
did or was intended to take place. But if the 
power exiſted it was not well executed; for when 
a power is reſerved to revoke by 2 laſt will duly 


executed, it muſt mean a legal will, one that is 
to be made under thoſe circumſtances, and with 


fuch qualifications as the law requires; but a 
eme covert's will of lands is by law abſolutely 


void. That there was no neceſſity of underſtand- 


ing the will mentioned in the power in any ſenſe 
different from the legal one, ſo as to mean any 
declaration of her laſt will and intent, though 


during coverture ; becauſe ſhe was unmarried 
at the time of creating the power, and might 
then have executed it according to law ; her mar- 


Triage was a ſuſpenſion only of the power during 
coverture, and upon ſurviving her huſband, if 


that contingency had happened, ſhe might again 
have executed it. If the will was a good revo- 


cation, the uſes limited to the truſtees were re- 


voked, and conſequently their legal eſtate was 
i taken away and veſted in the huſband, and then 


there was no foundation for his applying to a 


court of equity to have a conveyance from the 


truſtees, But whether the revocation in point 


Fo 


PE ITY 


— = x — 1 ” 
— — 5 — — — TEE DE deat 
VS r 3 Cy <A Ate, - 


nr 
3 5 a 0 ” 8 2 2 9 : N f — 2 " tu AS: Q 7 8 2 r — — — 8 — : — - : * — 
OT: JJC TVT Fn FO COR Yo in atria ee ² - . Se Po * 1 - 23 $f — N — —.— - = DEX A 5 ke _D _—- w 8 
— 3 * 2 — * AY ge 5 < 2 s * — ** CE * * 5 2 e —% 5 2 < : a * o 3 ST”. 4 R — — — — 7 * 3 wo” 1 3 2 a 1 . — —.— —— . . 
— 2 at PR 2 — S GT 3 2 = 2 FIR bees F ISP * 4 of Bagg” hoy 2 — 1 * . Sta nes - -— ret £ — — 8 N = — 2 7 * 8 22 3 rr NETS TEE = F248 3 5 AE” b 3 De — i. 4 — 4 * 
£ — . 98 r Ne „ — OS r E 3 2 >» IIS RY * Sn ca 4 8 - * r Co N £4. > ct hh" — — he Zo * — 'F © Cong RE RO WI = — * . _— 
1 r 2 hs * — : > 3 A 1 5 I. NF hs 3 . - 28 1 4 — 2 n « 2 N — 2 9 peo 2 2 CZE 0s 7 — — - ES bg —— — 2 0 — 
I PRs © 4D. In — — SE 0 —— — . . . 


8 1 —.— 4 33 OVTY 
N Comer MIDI SU ING LS no 
4 — TIE ILSS. 2 2 
n 2 2 1 


** y ing broth. ; . . —— — 
8 8 n r 2 — _ ö * . R es a . . Y 
8 LE? D A * 2 3 JE 3 ed ER. INE EIT 8 0 2 . Io. I — —ꝛ— money l — oils EI N end — 
* — 8 8 eV * = n 2 * I re n 28 + — oy 9 * 8 1 rr - . S „ PTS 
3 a * — Ganetd . ccc 5 gn og oi 5 * 3 r D A. = - n — —— 


* 


v 22 — = = n — 
Eng. Bog — e - 
£4 cf. ⁰·¹ • Fe tA, 22 an. - 
— — 


„ — 2 = * — 
7 Is ==. by = i — — pm Gre ay * = wing 10 An * be 
> © —— © 9 — — : — 4 — 8 
8 8 . . — : 
— — 5 - 


— OE 
—_— 


— ar CE. 
ze 8 px -— 
CLE LIE ne OT BIS > Hes: © 


a 2 7 2 T 
ne Arr Het 


Ibid. 


707, Lord 


Hlardwicke : FP. 
obſerved, that parties, and to be ſent to the judges of the Court 

of King's Bench, for their opinion on the follow- 
ing points, viz. Whether this will or inſtrument, 
; purporting to be the will of G. was a good ap- 
Fr the opinion e ng2s 8 8 * 


pointment of the eſtates therein contained; and 
whether the truſts therein limited were uſes exe 


this Was the 


only inſtance 
of xcaſe made 


by the direc- 
tion of the 
Houſe of Lords 


cli che Judges. 


" IF 


of law was good or not, was a queſtion merely at 
law, where the huſband might have the full bene. 


fit of his right, if he had any; and if there was 
any legal defect in the execution of the power, a 
court of equity would never make it good in 


| favour of a volunteer againſt a diſinherited heir, 


And therefore it was hoped that Lord Chan- 
celior King's order of diſmiſſion would be 
affirmed. 


But their Jordfhipe lion and 8 


that the decree of diſmiſſion ſhould be reverſed, 


And further ordered, that the Court of Chancery 
ſhould direct a cafe to be ſtated between the 


cuted or r truſts? | 


5 Mr. Brown, in his compilation of caſes in the 


Houſe of Lords, obſerves that, after this caſe was 


directed, no ſteps were taken on either ſide to 
have it argued: as, after a very laborious ſearch, 


he had not been able to diſcover a ſingle trace of 
any further proceedings in the cauſe, except an 
order of the Court of Chancery directing the 


caſe 


[ 59 1 


caſe to "A ſettled by the Maſter in in caſe the 5 
ties differed 3 in ſtating i it. 


1 thought it neceſſary to ſtate the laſt caſe at 
length, and to mention the event attending it, 
not only becauſe it appears to be the firſt caſe in 
which the validity of an appointment, in the na- 
ture of a will, by a feme covert came in queſtion; 
but alſo, becauſe this caſe is frequently cited as Vid 2 ves. 64. 
an inſtance in which this point was determine. 
And, in the caſe of Southby and Stonehouſe, 
| Lord Hardwicke was clearly of opinion, that 
ſuch writing, in nature of a will, made by a feme 
covert by virtue of a power reſerved to her in „ 
two deeds of ſettlement, was good. In that caſe A 
the daughter of Sir Nicholas Criſp, being entitld 
to a very conſiderable fortune both real and per- 
ſonal, the former of which only was in queſtion : 
in the caſe, intermarried with S. the defendant. iT. 
Articles were made before the marriage; but 
what they were did not appear. Afterwards a 
ſettlement was made of her eſtate by two deeds; 
the firſt in July 1740, which compriſed her eſtate 
in Wiltſhire; the ſecond in May 1748, San dee - 
her eſtate | in Oxfordſhire, 
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tingent remainders; and the truſt of that eſtate 
was declared to be to the ſeparate uſe of the wife 
for her life, and, after her deceaſe, the truſtees 
were di reed to pay the huſband the profits for 


his life, or ſo much as ſhe ſhould direct and ap- 


point; and, after the deceaſe of the ſurvivor of 
them, it was declared to be to the uſe of ſuch child 
or children of them for ſuch eſtate and eſtates, 


and in ſuch ſhares and proportions, manner and 


form, with ſuch limitations and conditions, as the 


wife ſhould limit and appoint by act in her life, 
or by will, or writing in nature of a will; in de- 
faultof appointment, then to the children in man- 
ner therein limited, and, in default of iſſue, to 
ſuch perſon or perſons as ſne ſhould appoint; in 
default of appointment and of iſſue, to the de- 
fendant the huſband for Wes maine to her 
on right heirs... | 


"bs he food deed relating to the Oxford | 


lin. a term was created to raiſe money, re- 
mainder to truſtees: Suripg the e lives 0 


. e 


95 s af. to hs ee per 1 Gu the ons of | 

the ſurvivor, as hs appoint, in default of 

appointment to the huſband for it reverſion W 
f the right r oft rhe Will, , 


315 execution of 5 8 powers the ani in 17 51, 
: wade a will, at, notice that ſhe had, n 
1 | wichſianding 


Lai 
withſtanding her coverture, by her marriage- 
ſettlement, power to diſpoſe of her fortune as ſhe 
ſhould think fit, and deſiring her executors to 
diſpoſe in manner following, with this clauſe : 
Item, I leave and bequeath unto my deat 
« huſband all the profits and revenues of my 
'« eſtates at B — in Wiltſhire, as alſo all the 
_ « profits and revenues of my eſtates at C—— in 
« Oxfordſhire, both for his natural life, ſubject to 
« the payment of annuities ; and, after the death 
of my dear huſband, I give and bequeath my 
« ſaid eſtates to my dear children, if I ſhould 
« leave any to ſurvive me; but in caſe 1 ſhould 
e leave no ſuch child or children, nor the iſſue 
« of ſuch child or children, and after the deceaſe CE 
*© of my dear huſband, then I give and bequeath 5 
my ſaid eſtates to my worthy friend J. H. 
te making him thereby ſole heir of this my laft 
vill and teſtament, in default of iſſue left by 
© me, and after the death of my dear huſband,” 


At the time of making the will ſhe was with mu 
child, and was brought to bed of a daughter, and 
died not very long afterward.. The daughter 
ſurvived her mother, but died wichour iſſue, and, 
at the time of her death, left the plaintiff heir at 
law on the part of her mother, who brought this 

bill, claiming to be entitled to the reverſion in 
fee of the eſtates in queſtion, to have care taken 
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of the deeds and writings concerning the title 
to the eſtate, and to reſtrain the tenant for liſe 
from committing waſte: ſhe left alſo an uncle 
her heir at law on the part of her father. J. H. 
claimed the remainder in the will of her mother. 


The queſtion aroſe- upon the conſtruction of 


this inſtrument, and Lord Hardwicke, in deliver- 


ing his opinion, laid it down as one principle by 
which he governed himſelf in his determination, 


that this was not a proper will, but a Writing in 


nature of a will by a feme covert, by virtue of a 


power reſerved to her in the deeds: of _ 
| ment. 


Theſe appointments 1 the medium of 


| powers being mere modifications of uſes, did 
originally fall under the juriſdiction of courts of 
equity only; for before the ſtatutes relating to 
uſes, courts of law. could neither judge of the 
conſideration upon which uſes aroſe, nor of any 


conveyance to uſes. But the ſeveral ſtatutes. re- 
ſpecting uſes, and, particular] y that aff eh: 24th 


Henry VIII. have, by transferring uſes into | 6d 
ſeſſion, incorporated the eſtate and the uſe: to- 
gether ; ; in; conſequence of which, uſes, and con- 
ſequently powers, which are modifications of 
them, are become legal eſtates, and may be 
| Judged of in courts of law. 


| When 


E 
When theſs powers were firſt brought under 
the juriſdiction of the common law by the ſtatute 


27 Henry VIII. khey were taken too ſtrictly in 
point of circumſtances, and being conſidered as 


in ſome degree analogous to authorities over the 
legal eſtate, the ſermafioß and execution of them 
were in conſequence rigidly inveſtigated. But 


of late the courts of law have conſidered them in 
a more favourable light than heretofore, and 
viewed them more properly as part of the. old 
dominion which the owner of the eftate reſerves 
to himſelf upon the creation of the eſtate for life, 
or other eſtate to which they are annexed ; which. 
conſtruction ſeems moſt conſonant to natural rea- 
ſon and the intention of the parties. The courts, 


therefore, now ſo modify them as to indulge 


perſons in any reaſonable limitations or diſpoſi- 


tions of their own property, ſo long as thoſe limi- 
tations have not for their object the tying it up 
for a longer period of time > than the policy of the 


common law permits. A 


Now'1 it is „ öberwible 8 every power, when 
executed, takes its efe#, by virtue of that execu- 


tion of the power, as if the limitation in the in⸗ 


ſtrument of appointment h had been contained in 
the deed creating the power; for, it takes effect 


out of the eſtate of the author of the power at N 
the t time of the creation of the power; and, con- 
2 M 35 ſequently, 
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ſequently, if the author of the power has an 
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eſtate, at the time of creating the power, out of 
which he can then carve ſuch an eſtate, as 


the power has for its object the creation of, 


that eſtate will ſpring up when it is executed; as | 
the power will then operate, as 10 its ßes, on the 
eſtate out of which the limitation is to ariſe, as 


if it had been limited when the power was 
created. 


Now if the creator of a power, at the time 


of making the ſettlement 1 in which it originated, 


were a feme ſole, there can be no doubt but that 


ſhe might then exerciſe any act of ownerſhip 
£ vpon that property, or make any contract relat- 


ing to it; ſhe might diſpoſe of it to whom or in 


what manner ſhe pleaſed ; why, then, when 2 
feme ſole, contracting as to the diſpoſition of her 


EY property, inſtead of immediately Iimiting it to 


TInſt. 111, 1 12. 


a particular perſon, limits to a perſon or perſons 


to be afterwards appointed, the diſpoſition of the 
property is confidered as taking place then, 


though the nomination of the appointee of it is not 
made until the execution of the power by the ac- 


tual appointment; ſo that the deed of ſettlement, 
and not the deed of appointment, is conſidered, 


in equity, as the deed of alienation: and when a 


feme ſole contracts, that the perſon to take by 
ber ſettlement made in N ſhall be nomi- 


nated 


(ws ] 

' nated by a deed in writing, or by a will, or other 
inſtrument in nature of a will, &c. to be executed 
in futuro, the latter inſtrument does not take 


effect in equity as a deed or inſtrument of aliena- 


tion made by her under the character of a feme 
ſole, but merely as an appointment of the perſon 


to take purſuant to the mode preſcribed i in the 


ori . contract. 


And that this is the true conſtruction of theſe 


inſtruments, executing powers, ſeems evident from 


this circumſtance, that a ſettlement made before 
marriage of a woman's real property upon herſelf 
85 if ſhe were a feme ſole, will not enable her to do 
any act for the alienation of it without a fine. 


A reſolution before the counſel to this effect was 


cited in the caſe of Peacock and Monk, where the 


real eſtate of a wife was, by ſettlement before 
marriage, ſecured to her ſeparate uſe and as if 
the was a feme ſole, but no power was given her 
to deviſe it. And it was contended that, as to 
the truſt of this eſtate, ſhe was to be conſidered. 
in a court of equity as a feme ſole; and it was 


2 Vez. 192. 


compared to perſonal eſtate the ſeparate proper 


ty of the wife, to which property it was incident, 
= ſhe might make a will or appointment. of 


But on the other fide it was ſaid that, as to 
| 104 there was a difference, for, that the huſband 
could not give her power to e a will of 

oo: 3 1 lands; 
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lands; for that the heir at law was concerned in 
not being diſinherited, but in ſuch a way as that 
ſhe ſhould be ſteretly examined. And of this 
opinion was Lord C. J. F/illes, who ſaid he had 


conſulted the other Judges about i it; een 
vas held to be void. 


80 if the Alpen of the property of a feme 


ole be, on her marriage, left to reſt on an agree. 
ment, by which ſhe, in conſideration of that mar- 
riage, agrees with her huſband that ſhe may, by 


writing under her hand executed in preſence of 
witneſſes, or by will, diſpoſe of her real eſtate, with- 


out any thing being done to alter the nature of the 
_ eſtate; ſuch agreement will not enable her to diſpoſe 
thereof: for although, as to perſonal eſtate, there 
is no doubt but that, when there is an agreement 

between huſband and wife, before marriage, that 
the wife ſhall have to her ſeparate uſe either the 
Whole or particular parts thereof, ſhe may diſpoſe 


of it by a& in her life, or by will, and zhat 


though nothing be ſaid of the manner of diſ- 
poſing of it; the reaſon of which is, becauſe 
that is an agreement to take effect during the 


life of the huſband; for, if the huſband ſurvives, 
he is entitled to the whole, and none can come in 


an the ſtatute of diſtributions for a ſhare of her 
5 - ſonal Property with the huſband. Then ſu ch 
, en 2 re eement binds ur 1 the huſband, and, 


conſequently, 


r 
. ws 


1-7 1 


conſequently, bars every body; yet the caſe 
is different as to real eſtate, for the real eſtate 


of the wife will deſcend to her, heir at law, and 
that more or leſs beneficially: for the huſband 
may, if they have iſſue, be tenant by the curteſy 
otherwiſe not; but in all events it will deſcend 
to her heir at law. Such ſtipulation then reſt- 


ing in agreement, if made, though it may bind 
her huſband from being tenant by the curteſy, 


which ariſes from his own agreement, cannot 


affect the right of a third perſon, the heir at law. 


Still ſne is a feme under the diſability of cover- 
ture at the time of the act done, and if ſhe at- 
tempt to make a deed or will, the inſtrument 


will be invalid; for, in ſuch caſe, it muſt enure 
as a deed or a will, neither of which the law will 


permit her to make. 


But it may be queſtionable, whether ſuch an 


agreement between huſband and wife would not 


give her a right to come into a court of equity, 


after the marriage, to compel her huſband to 


carry it into execution, and to join with her in 


a fine to ſettle the eſtate either on ſuch truſts, or 
to ſuch uſes, as would give effect to the agree- 


ment. And if! it were ſuch an agreement as a 
court of equity would decree to be carried! into 
execution by a further conveyance, then the 
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queſtion would be, Whether her heir at law 


168 } 


would not be bound by the conſequences of 


that agreement? But that is the only way by 


which it could be effected. But if the agree- 
ment could not be carried into execution, though 
ſhe might have power to bar her huſband, (his 
being a voluntary claim from her) yet, as the lay 
veſts the deſcent in the heir, the better opinion 
ſeems to be, that ſuch a deed or will would not 
affect him. 7 


Bur, although an inſtrument | in nature of A 


will, executed by a feme covert, under a pow- 


er, by deed or will, to declare and limit her 


real property to ſuch perſons and for ſuch 

_ eſtate therein as ſhe ſhall direct, does not take 
effect ſtrictly and properly as a will, taking its 
Inception as an independent act of the mind at 


the time of its execution, but, as an appoint- 


ment or dependent act, refering back to the 


ſettlement out of which it iſſues and by which 


it is created, and deriving from that all its oper- 
ative faculty; yet in all other reſpects, viz, 

as to the external form, and its action upon the 

| eſtate ſettled, it partakes in all reſpects of the 


nature of the inſtrument to which, by the terms 
of the ſettlement, it is to be analogous ; ; there- 


fore the fame diſqualifications that create a 


non- 


[ 169 J i 


non-ability to deviſe ! in other caſes extend alſo 
to this caſe. 


Thus, where W. by his will deviſed, among 
other things, all his freehold, copyhold, and real 


eſtate, whatſoever and whereſoever, and all his 


leaſehold eſtate, to truſtees and their heirs, execu- 
tors, adminiſtrators, and aſſigns, in truſt to apply 
the reſidue, after paying their own charges, to 
the ſole and proper uſe of his daughter M. dur- 


ing her life, and to be at her diſpoſal, and not to 
be ſubject to the debts or controul of her huſband ; 
and to permit her, by deed or writing, executed 


in preſence of three or more witneſſes, notwith- 
ſtanding her coverture, to give and diſpoſe there- 
of as ſhe ſhould think fit. M. being under the 


nage of twenty-one, but above "Obey living 


Hearle v. 
Greenbanke, 
3 Atk. 397. 
2 Vez. 298. 


| ſeparate from her huſband, made her will, and 


| ther eby, in purſuance of her power by her father's 
will, diſpoſed of her real and perſonal eſtate in 


manner therein mentioned. And one queſtion 


was, Whether this deviſe by M. was a good exe- 


cution of the power under the will of W.—M. . 
being then under twenty-one years of age * ? And 


Lord Hardwicke, in delivering his opinion as to 


the general queſtion, ſaid, that this was a very 
conſiderable queſtion, and never determined that 
he knew of. He could find no caſe where a pow- 


1 given generally, Toy be executed by an in- 
: | 1 | 0 fant, 


fant, and therefore he would make none. This was 
a power coupled with an intereſt, which was always 


Dyer 143 b. 
| Raym 334. 


Hacker v. 
Newborn, 
Styles 427, et 
vid. Maunday 
v. Maunday, 
1 Ch. Rep. 66. 


Sed quæ et vid. 
Com. Dig. 

vol. 3. tit. Dev. 
* f 


E 1 


conſidered different from a naked power. This 
execution was to operate on the eſtate of the in- 
fant, for ſhe had the truſt in equity for life, with 


the truſt of the inheritance in her in the mean 
time, which would remain in herſelf, if not diſ. 
poſed of, and deſcend to her daughter; ſo that 


this was directly a power over her own inheri- 


tance which could not be executed by an in- 


fant. 


The next diſqualification that occurs is a civil 


diſqualification at common law; viz. the deviſor's 3 
being under reſtraint, dureſs, or menace of im- 

priſonment. This, though not expreſsly provid- 
ed againſt in the ſtatute, ſeems neceſſarily to be 
implied, from the words in the ſtatute of 34 
Henry VIII. © at his free will and pleaſure.” 
And, conſonant hereto, it was held by Roll, 
C. J. in a trial at bar, that if a man make his will 
in his ſickneſs by the over importuning of his 

wife, to the end he may be quiet, this ſhould be 
ſaid to be a will made by reſtraint, and ſhould not 
be a good will. 


But there ak be actual nia of Ge: . 


importunement of, or reſtraint upon, the deviſor, 
or the law will not avoid a will regularly made. 


2 1 Thus, 


1 * 1 


tail; and, after this, he made another will, whereby 
he gave one part of his eſtate to W. and another 
part thereof to a remote kinſman, and it appeared, 
in the depoſitions exhibited in the cauſe, that this 
will was obtained by great fraud and eircumven- 
tion; for that W. got into the deviſor's acquaint- 
ance, who was at that time very infirm, by pre- 
tences of ſome little offices of friendſhip and kind- 


neſs, and got him away from his friends and rela- 


tions, and, during his ſickneſs, hy falſe ſtories 
drew his affections from his daughter, and kept 
him in ſecret places that no friend might come at 
him; and that this will was made while he was 
ſo ſecreted and wrought upon, whereby he gave 

his eſtate away from his child to a ſtranger. 


All theſe facts were apparent before the court 


on the hearing of the cauſe, which came on be- 


fore Lord Clarendon, aſſiſted by the Judges, who 
all 4nanimouſly declared, that this was a will ob- 


tained by fraud and practice, and that there was 


great reaſon, if they could, to relieve againſt 


it; but that, on ſearch for precedents, none 
could be found that would come up to the caſe. 
Thereupon, for difficulty, there was advice taken 
about it in the Houſe of Lords, and there, upon 
conſideration, an order was made, by way of 
advice to the Lord Chancellor, that he ſhould 


proceed : 


Thus, where B. had made a will, and thereby Roben v, 
given his lands to the children of his daughter in 


Wynn, Rep. 


Ch. 125, cited 


3 Ch. Ca, 04 


3 Ch. Ca. 103. 


» 


Dyer 143 b. 

: Anderſon Rep. 
182. Ca. F. 
Holt, 246. Ibid. 

747. 11 Mod. 


Herbert v. Tor- 
ball, 1 Sid. 162. 
S. C. Raym. 84. 
S. C. 1 E. Ca. 


Abr. 172. Pl. 4. 


proceed to do juſtice to either party, though 
no precedent could be found to govern the 


of full age at the time of making the vill? it 


[ 172 1 


judgment. Afterwards, this cauſe came on to 
be re-heard, June 1666, when the Lord Chan- 


cellor, aſſiſted by Lord Chief Juſtice Bridg. 


man, Lord Chief Baron Hales, and Mr. Juſtice 
Raynsford, did declare, that there could be no 
relief, though, as it had been ſaid before, it was 
apparently a will obtained by fraud, and this 
to the prejudice of the heir at law who had 
never offended, or given any cauſe to diſinherit 


| her, And the bill was diſmiſſed. 


But the parties complaining to parliament, 


were relieved by an act for that purpoſe. 


Tf either of the laſt-mentioned diſabilities, 
viz, infancy, non-ſane memory, idiocy, cover- 


ture, or dureſs exiſt at the inception of a will, 
2341 will be abſolutely void, although the diſabi- 
lity be actually removed before the conſumma- 
tion thereof by the death of the deviſor; for, a 
_ deviſe or will is ſuch from the making, and, 
therefore, the Parties muſt be n and haye 


— then, 


* wh upon a trial at ber for lands in Eſer, 
where the queſtion was, Whether the deviſor was 


was 


Fw) 


was agreed by the court, that if one under. the 
age of twenty-one made a will and deviſed his 
lands, and died after twenty- one, this would be. 
a void deviſe. 


So, where a man at full age declared, in the 3 
preſence of ſeveral witneſſes, that his will, made e 
when he was under age, ſhould ſtand ; - it was 

held, by Holloway and Allibon, that the will was 

void, by reaſon of the armer at the time of 

the firſt ee. ? 


. = by iy covert make her wit. 3 Plowd. 343. 
8. C. 1 E Ca. 


chereby give lands deviſable by the common law, 8 Jo 
and publiſh her will, and afterwards her huſband Rep. Temps 


Holt 240, 2444 


die, and after that ſhe die, the deviſe will be 747. :: Mod. 

void; becauſe the conſummation is founded a 
the firſt parts, viz. the making and pobliſhing: | 
which are void; and therefore, although, at the 
time of her death, ſhe is diſcovert, yet her, | 
death cannot give effect to the wall unleſs, * 

| commencement be good. . | 


£47.00 


" if a man be of non-ſanen memory at thes time Archer v. 


Bockinham, 8 
of making his will, though he afterwards, ever e 157. 


S.C EE 
ſo long before his death, become a man of un- 5 1 wg: 0 


derſtanding and ſound judgment and memory; x32 at dl 


yet that will is void, and is N no means mi 


bedde 


f : * 
„„ . 
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T j Litt. ſec. 285. 
Co. Litt. 185. 
Perk. ſec. 50. 


” ar the time of the deviſe made. Y 


6 #94 } 


5 Ref des the perſonal diſqualification above 
Wiöndched there are, as has been obſerved, cer 
tain real difqualifications which prevent perſons, 
though poſſeſſing, at the time of the will made, 


all perſonal an rns from making : a valid 
deviſe. 


Theſe d qualifications are two, one of which 


_ ariſes from the nature of the tenure; viz. the 
eſtate deviſed being held in Joint - tenancy. 


The other from the deviſor's not being ſeiſed of 
the lands, tenements, and hereditaments deviſed, 


— 


call theſe real aiftpangestions- in : the person 
aeviting; . becauſe the fon- ability of being deviſed 
does not ariſe* tom ffom any quality or property exe 
iſting- in; ot abſent from the thing” deviſed, for, | 
all-Jands' and kerediciments are deviſable by the 


oO Wnner f chem; but it ariſes from the deviſor 8 


not having, at the time of the inception of the” 


deviſe, a ſubject matter upon which it can then 
attach and operate. Therefore theſe diſqualifi- 
cations reſt in che- es of the devilor, not in 
| 8 ae deviſed. * an CY > 


* , * 92 f £ << # * : « 4 1 4 
m a 28 x > N #327 : 1 ; 1 22 4 ; 


* * 3 > * * 


ns firſt, as to Jan ente, ir is waa down 


by Lirtleton, ſec. 287, and confirmed by Lord 


Coke, in Co. Litt. 185, a. b. ſpeaking of de- 
25 — 2 2 | ; | 7 viſes | 


1 s 1 

viſes by the cuſtom, that, if chere be two joint- 
tenants of lands in fre-fimple within a borough 
where lands and tenements are deviſable by tefta- 
ment; and- if one of the two Joint-tenants de. 
wiſe rhat welt belongs to him and die, this de- 
viſe is void; becauſe, no deviſe can take effect 
till after the death of the deviſor, and by his 


death all the land preſently comes by law to his | 
companion who ſurvives by the ſurvivorſhip ; for, 20 l 
he does not claim nor is entitled to the eſtate by - | 
the deeeaſed joint- tenant, but by atitle paramount. . 9 
And, therefore, although his title and that of the | li 
deviſee commence at one and the ſame inſtant, nd - | 
although an inſtant (according: to its common = 1 I 
ſignification) is an indeviſible time, and, as it ä 
is well expreſſed, the ending of one time and 1 
the beginning of another, yet, in conſideration \þ 
of law, and' for the purpoſes of Juſtice, there is 
priority of time in an inſtant; and'therefore, in 
this caſe, the ſurvivor 18 preftred to the deviſee; 
for, as Littleton expreſſes it, the former claims by 
the death, the latter after the death; and, there 
fore, although the titles commence at one in- 
ſtant, yet the law allows priority of time in that : 
inſtant, which Littleton ae by 2 and EE, 
1 521 30 0D : 


9 


And, although joint-tenants are not mention- 
od in- the Horan 32 Hen. VIII. nor expreſsly FE 
= excepted 


1 Eq. Ca. Abr. 
172, 8. 


Vid. fec. 50. 


by zacitly precluded from deviſing, not only by 
not being therein expreſsly impowered, as tenants 


not be made good by events ariſing ſubſequent; 


ce deviſor doth ſurvive all his companions, then 


Mil 1 


excepted, in 34 Hen. VIII. yet they are there. 


in coparcenay and in common are, but by the 


power of deviſing being confined to — jo 
ſeiſed. 


But ſome doubt was formerly entertained, | 
whether ſuch a deviſe by a joint-tenant might 


for Perkins, after ſtating © that a deviſe by one 
ce Joint - tenant of land deviſable, which he 
ee holdeth in fee at his death jointly with a 
00 e ſtranger, is not good, ſays, “ that if ſuch 


&« ſuch deviſe i 1s good; and, in ſupport of this 
opinion, he cites, Littleton in his third book, 


and old Natura Brevium. However, upon in- 


ſpection of theſe authorities, neither of them are 


found to ſupport theſe words, taken in the ſenſe : 


now alluded to: the better opinion therefore 
ſeems to be, that theſe references are made with 
alluſion merely to the firſt poſition laid down 
in this ſection, viz. LF that Joiat-tenants cannot 


cc deviſe.” And that the latter part of the ſec- 


tion muſt be taken independently of the former, 


and as a ſubſtantive propoſition to this extent only; 


viz. chat if ſuch ) Joint-tenant ſurvive all his com- 


F. 


* 


1 7 J 


panions, 7, then ſuch deviſe, 4 deviſe by him 
« made then,” is good. | 


Thus, where a joint-tenant made his will, of swift on Den- 
lands, duly atteſted, and deviſed his part of the berts,1 MATE. 
eſtate, held in jointure with his ſiſter, to one 7 26 
J. G. and then, by leaſe and releaſe, made to 
A. B. to the uſe of himſelf in fee, ſevered 
the joint-tenancy, and died without revoking 
or republiſhing his will. The queſtion ſtated, 
on a caſe reſerved, was, Whether any thing 
paſſed to J. G. by the will? And it was con- 
tended, t hat the deviſor's being ſole ſeiſed at the 
time of his death, was ſufficient to eſtabliſh his 
will; that, where the perſonal ability of the 
teſtator to deviſe was in queſtion, there the will 
muſt be conſidered at the time of making ; but 
where the qualities of the eſtate or of the deviſee 
were diſputed, there the time of its operation was 
to be adverted to: That, as to lands deviſable 
by cuſtom at common law, a joint-tenant's de- 
viſe was not good; becauſe the ſurvivorſhip, which ; 
was the alt of law, took place of the deviſe. But 

that Perkins, ſec. 500, ſaid, that if ſuch deviſor 
ſurvived all his joint companions, then ſuch de- 
viſe would be good; that, if, therefor e, by long 
life or otherwiſe, the incident'of ſurvivorſhip was 
removed by any means, and the deviſor became 
ſole ſeiſed, the deviſe would ftand; And, that, 
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after ſeverance of the jointure, the teſtator was in 
of the ſame uſe as before, only ſtript of the inci. 
dent of ſurvivorſhip. Sed per curiam, there 
was no difficulty in this caſe. The will was of 
an eſtate held by the deviſor jointly with his ſiſ. 
ter. The only queſtion was, Whether the will was 
not void ab initio. The deviſor had nothing de. 
viſable. If the will of a joint-tenant could ope. 
rate at all, it muſt be by ſeverance of the 
Jointure ; but that it could not da, becauſe the 


doctrine of ſurvivorſhip took place before the 


will could operate. And the court denied the 
doctrine laid down in Perkins, ſec. 500, and held, 


That ſuch a will would be void both at common 
: law and upon the ſtatute. 


- Hind Mr. Juſtice Wilmot ſaid, that the time 


of making the will was the material time in this 
caſe, as well with regard to the quality of the 
5 eſtate, as to the perſonal ability of the teſtator ; 
for, by the expreſs words of the 34 and 3c 
Hen. VIII. he muſt have the eſtate, 1 in order to 
8 capable of deviſing it. Now this man, 
who only held in jointure at the time when 
he made his will, had not a deviſable eſtate 
when he made the deviſe; which it was neceſſary 
| that he ſhould have had, at the time of deviſing, 
7 in order to make the deviſe good. 5 


And 


TI 79 J 


And thou gh the joint-tenancy be avoided by an 
*ncident which has relation, as to ſome purpoſes, | 
to the original commencement of that tenure, 
and operates to avoid it ab initio; yet, ſuch rela- i" 
tion will not give efficacy to a will made when, „ 1 
in conſideration of law, the tenure was joint. 


Thus where A. ſeiſed in his demeſne as of fee Poptam 87. 

Jof the manor of H. holden of the king by 23 1. - 
knights ſervice in capite, after the marriage of To TY 
W. his ſon with E. in conſideration of that N 
marriage and for the jointure of E. aſſured the 
manor of H. to the uſe of W. and E. in tail, and 

died. By the death of A. the reverſion of the = 
faid manor of H. deſcended likewiſe to W.—A. — 
vas alſo ſeiſed of the manor of T. in his de- 
meſne as of fee, holden alſo of the Queen by 
knights ſervice in chief, and alſo of certain lands 
nn F. which lands in F. with the manor of H. 
were the full third part value of all the lands be- 
longing to W.— W. by his will, deviſed to E. 
his manor of T. for her life, in ſatisfaction of her 
jointure and dower, upon condition, that if ſhe 
took to any other jointure, then the deviſe to her 
ould be void; and, after her deceaſe, he de- 
viſed the ſame over in tail male, with remainder 
to the right heirs of the deviſor. Then W. 
died, leaving a ſon and G. a daughter. After the 
death of W —E, his wite waived her eſtate i in H. 
N EE - 
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as was lawful for her to do by virtue of the fa. 
tute 27 H. VIII. c. 10. the jointure thereupon 
being made after marriage. And then a queſtion 

. aroſe between G. the daughter of W. and 1 
_ claimant under the will of W. whether this de. 
viſe was not void under the ſtatute of Hen. VIII. 
the deviſor not having left a third part of the 
lands he held by knights ſervice in fee to de- 
ſcend to his heir? The deciſion of this queſtion 
_ depended upon another queſtion, viz. Whether, 
by the waiver of E. the inheritance in H. of 
which, during the life of W. ſhe and her huſband | 
were joint-tenants, could then be ſaid to have 
been wholly in the huſband W. ab initio ; for, if 
that poſition could be ſupported, that manor to- 
gether with F. being a third of the whole land, 
and, in conſequence of the waiver, being left to 
deſcend to the heir of the deviſor, the will as to 
the manor of T. which amounted only to two- 
thirds of the deviſor's lands, was good for the 


whole thereof, and, conſequently, the e 
had no claim to oy part or ite 


mid. a And as to this point, the court of King's Bench 
+ were divided, Mray and Gawdy being of opi- 
nion that the will was void, and Clench and Femor 
holding the contrary. Whereupon it was ad- 
| Journed into the Exchequer Chamber. And 
there Periam, Chief Baron, Clench, Clark, Malm 


f 1s } 
ly, and Fennor were of opinion, that the deviſor, 
by reaſon of the waiver, ſhould be ſole ſeiſed ab 
initio; for E. might have had dower thereof if ſhe 
would, and therefore it was a ſole ſeiſin in the 
huſband, and the deſcent to the heir in ſuch a 
caſe, upon the waiver, ſhould take away the entry 
| of him who had right to it. And, therefore, the 
caſe for the manor of H. was within the very 
letter of the ſtatute, as well for the ſole ſeiſin 
which was in the deviſor, as for the immediate 
deſcent which was from the deviſor to his heir, 
and therefore remained to the heir for a good 
third part of the inheritance of the deviſor by the 
very letter of the ſtatute ; and that, if the letter had 
not helped it, yet it ſhould have been helped by 
the purport and intent of the ftatute, which 
ought to be liberally and favourably conſtrued 


for the benefit of the ſubject, who, before the 


ſtatute of uſes, might have diſpoſed of his whole 
land through the medium of uſes by his will; and 
the ſtatute of 27 Hen. VIII. excluded him there- 
from, and therefore, that the ſtatutes of 32 and 
34 Hen. VIII. were to be liberally expounded as 
do the ſubject for the two parts; and the rather, 
becauſe it appeared by the preamble of the ſta- = 
tute of 32 Hen. VIII. that it was made of the | 
King's liberality, and becauſe that, by 34 Hen, 
VII Leit appeared that it was made, to the intent 
that the ſubje& ſhould take the advantage and 
EE Ls 2 


82 1 
benefit purpoſed by the King in the former ſta. 
tute; by all which it was evident (as they ſaid) 
that the ſaid ſtatutes ſhould be liberally expound. 
ed for the advantage of the ſubject and for hi, 
benefit, and not fo ſtrictly upon the letter of the 
law, as had been moved, 


But Popham and Anderſon, chief juſtices, and 
all the other juſtices and barons held the contrary, 
and that judgment ought to be given againſt the 
deviſe ; and that, by the very letter and purport 
of the ſtatutes of 32 and 34 Hen. VIII. for, they 
ſaid, they were to conſider what eſtate the deviſor 
had in the land at the time of his deviſe made, 
without regard to that which might happen by 
matter ex poſt facto upon the deed of another: 
that if it had been demanded of any appriſed by 
| the law, at the time when the will was made, what 

eſtate the deviſor then had in the manor of H. 
none was ſo unlearned to ſay that he had any 
| Other eſtate in it than jointly with his wife; and, 
if ſo, it followed that this manor was then out 
of the letter and intent of the law, for he was not 
then ſole ſeiſed thereof, nor ſeiſed in coparcenary, 
nor in common ; and by the words of the ſtatute 
he ſhould be ſole ſeiſed in fee-ſimple, or ſeiſed in 

fee · ſimple in coparcenary, or in common, It 
appeared that the intent of the ſtatute was; that 
2M owls have ful power of himſelf, without the 


means or aid of another, to diſpoſe of the land of 


which he was by the ſtatute to make diſpoſition, 
or to leave it to his heir, and this he had not for 


the manor of H. And further, that the words 


of 32 Hen. VIII. were, that the deviſor had full 


wer at his will and pleaſure to deviſe two parts 


of his land ſo holden ; which was to be intended 
of ſuch land of which he then had full power to 
make diſpoſition, and this he could not then do 
for the manor of H. And thereupon the majority 


of the Judges reſolved that judgment ſhould 


be given you the deviſee. 


Tho Gromd e g and which in. 


deed partakes of the nature of the former, is the 


deviſor's not having or not being ſeiſed of the lands 
&c. deviſed, at the inception of the deviſe, in 
manner as the cuſtom or the ſtatute requires. 


The neceſſity of this qualification exiſting ina 


deviſor, as well as almoſt every other incident 
5 relative to this ſpecies of conveyance, has, at one 
time or other, been made the ſubje& of much . 
litigation, as well in the caſes of deviſes by the ; 


cuſtorn, as under the ſtatute of wills, 


55 Thoſe who have maintained that this qualifi- 
cation was not neceſſary in a deviſor by the cuſ- 
; tom, have cited 1 in ſupport of that Propoſition, | 
firſt 
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| e 
firſt, a caſe put in Fitz. Abr. 17, and likewiſe 
Sed que et vid. Bro. Abr. Dev. 15; and, ſecondly, ſome words 
Fer. Oe. Lit. out of the writ of ex gravi querela, as ſtated in 
Fitz. Nat. Brev. 460, which was a writ that, by 
ſpecial cuſtom, lay where a man was ſeiſed of 
lands or tenements deviſable by will, or by cuf. 
tom time out of mind, the purport of which are 
as follows, viz.** Quod cum ſecundum conſuetudinem 
c in eadem civitate hactenus obtentam et approba- 
© tam liceat unicuique civi ejuſdem civitatis tene- 
85 cc menta ſua in eadem civitate in teſtamento ſuo in 
. « ultima voluntate ſus AN M CATALLA svA 


cuſtom tated ce Jegar cuicunque voluerit; upon which words 
without theſe 


words, tan. of the writ it has been contended that, as goods 
ond chattels, not in the poſſeſſion of the party at 
the time of making the deviſe, might at common 
law be deviſed, ſo likewiſe, by the cuſtom, might 
lands be deviſed, though not in the poſſeſſion of 
5 the deviſor at t the 1 e of the deviſe. © 
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po firſt, with regard to the caſes ated from 
: Fitzherbert, &c. upon this ſubject. 


S r gr r 


5 ts earlieſt ES net wich on this 
1 8 Point with reſpect to the cuſtom, is contained in the 
N. B. Brook year book M. 39 Hen. VI. f. 123, wherein a caſe 


Dev. 15. ane 1 5 5 5 x 5 
Fitzh. Abr. is ſtated, in which a man, having deviſed land, 
Dev. 17, by | ub: nd» | 3 <P 
© miſtake refer Was afterwards diſſeiſed, and then died without 
| to M. Hen. VI. 


FI. 13. kre-entry: on which 2a queſtion aroſe, Whe- 
| | | 5 ther 


ther this was a 3 will, the teſtator not having 
died ſeiſed ? And it was held, per Yelverton et. 
Mark, that the deviſe was yoid, and ſhould not 


be good ; for, that a deviſe could not be good if 
that the deviſor did not die ſeiſed; and for that 


reaſon it was held a good plea to a deviſe, that 
the deviſor did not die ſeiſed of the land deviſed 


without denying or traverſing the deviſe': And 
the queſtion 1s then put, Whether it would be a 
| good plea, that the deviſor had notbing in the land 

at the time of the deviſe, as if he were diſſeiſed 


and then made a devi iſe, and then re-entered? Upon 
| this quære put in the year books, Fitzberbert and 
Statham have founded this poſition, viz. © that if 


« 2 man deviſe lands of which he is not ſeiſed, 


« and afterwards purchaſe the ſame lands and die 
ce « ſeiſed thereof, the deviſe 1 is good.“ But there 7 
is nothing in the caſe alluded to, to warrant any 


' ſuch concluſion : for, the caſe of a diſſeiſin de- 
pends upon its own particular circumſtances, viz, 


= becauſe the diſſeiſin turns the eſtate of the diſ- 


ſciſce to a right, and that being a choſe in action 


cannot be deviſed away; and therefore the book, 


in ſuch caſe, ſays, © that it was held a good plea 


c apainſt the deviſe, that the deviſor 13 


« ſeiſed of thoſe lands.” But no anſwer 1s there 


given to the latter queſtion : However it ſeems, - | 
that if the diſſeiſce d did re- enter, the land would 


paſs, 


Bro. Abr. 


Dev. 15. 


Fitzh. Abr. 


Dev. 17. 


Statham, Abr. 


II. 


Vid. Savage's 
caſe, cited 
2 Leon. 208. 
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38 H. VI. 27. 
19 H. VI. 17. 


Vide ſup. 185. 


paſs, and ſo is the opinion of Lord Holt in Bunter 


1 166 1 


and Cook; for, if a man be diſſeiſed and then make 
a re-entry, ſuch re- entry purges the diſſeiſin and 
reveſts the eſtate, and, by relation, the diſſeiſee, in 
conſideration of law, is in poſſeſſion again to all 


intents and purpoſes as if he had continued ſo 


from the beginning: and for that reaſon he may 
maintain an action for the mean profits between 


the time of the diſſeiſin and of bringing the ac- 


tion, as if he had been actually in poſſeſſion all 


the while. In ſuch caſe, therefore, he may be 
juſtly ſaid to be ſeiſed in fee of ſuch lands, and, 


Oy may diſpoſe and deviſe the 8 
away. 

This caſe, therefore, differs materially from 
the caſe put by Fitzberbert, in the Abridgment 


| Dev. 17 ; for, in that caſe, the deviſor would 


neither have jus in re nor Jus 4d rem at the time 


of making his will. 


; If, thaw. the foundation of this poſition in 


Fitæberbert as to deviſing lands of which the 


deviſor is ſeiſed fails, we muſt have recourſe to 


the other grounds upon which this propoſition 
of Fitzherbert is ſupported ; namely, the lan- 
guage of the writ of ex gou young, as it is be- 


fore ſtated. 


And 


187 J 
And here it is neceſſary to obſerve, chat what- 
ever might have been the caſe previous to the 
cultivation of feudal notions in England, the law, 


after the introduction of that policy (whether that 
happened before or after the time of the firſt Wil- 


liam it is not neceſſary here to enquire) made a 


ſtriking diſtinction between freehold property and 


goods and chattels, in its deſignation as to what 


ſhould become thereof after the death of the 
owner; for, as to the latter, it appointed no 


was, in truth, a conſtitution by the teſtator of 
an heir to his goods and chattels, the law having 
otherwiſe appointed none. 


tion of his teſtator as to his chattels, and by con- 
ſequence had a right to all of them, no perſon 
or perſons having been appointed by deſignation 
of law to take them in his or their own right. 


It followed then, 
as this appointment of an executor was the 
conſtitution of an heir to the teſtator's chat- 
tels at his death, that, as well thoſe goods and 
chattels which he acquired after the inception 
of the will, as thoſe which he had before it, 
devolved upon this heir de facto; for, by being 
named executor, he ſtood preciſely in the fitua- ' 


And that ſeems to be the reaſon why, when a teſta- 
ment was made, all the perſonal eſtate paſſed to 


Nota, It appears 


that in the 
times of the 


| Saxons no 


words of inhe- 
ritance, or 


ſhewing an in- | 


tention to give 
lands abſolute. 
ly were neceſ. 


ſary ; the in- 


ſertion thereof 
ſeems likewiſe 
to be a conſe. 
quence of the 
introduction of 
feuds. Vid. 
ſupra fol. 1. 


| Will of 
heir on whom they deſcended ; but the right to 


| diſpoſe of them, if their owner died inteſtate, de- 
volved on the church. A teſtament therefore 


Leofwine: in 


this ſenſe, 


therefore, the 


words © tan- 
© quam bona 
e Catalla” 
might apply. 
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1 
the executor, although part of the goods and chat- 
tels were diſpoſed of by the teſtator ſpecifically in 
the teſtament; for he being, in conſideration of 
law, heir, by conſtitution of the teſtator, to all 


the perfonal eſtate he died poſſeſſed of, on him it 
devolved, and he alone had a title in law to it, 


But the teſtator might, by ſpecific bequeſt, after 


his debts paid, to which his perſonal eſtate. was 


Farrington 
verſ. Knight- 

ley, 1 P 0 Will. 
** | 


2 Rolls "7 


426. 


firſt liable, ſubject any particular part of it to 
any truſt he pleaſed, which truſt the courts ec- 


cleſiaſtical and courts of equity would enforce ; 


but by ſuch ſpecific bequeſt nothing paſſed im- 
mediately to the legatee, nor could the legatee 


take any thing to him deviſed without the 


aſſent of the executor ; ſo that ſuch a legacy did 


not operate as a direct gift, at the time of the 
will made, but as a direction to the executor 
how he was to diſpoſe of certain parts of the 
g teſtamentary eſtate. 


A teſtament then, in this view of it, was not 


conſidered as a gift of any ſpecific thing to the ex- 
ecutor, but as an appointment of an heir, and at- 


tached upon all that the teſtator had, as well that 


which was acquired after as that which was in the 
_ Poſſeſſion of the teſtator before it was made; for it 


was the conſtitution of an heir to all the teſtator's 


Property of that kind, but it was ſubjected in 
his hands to the truſts of the teſtament, _ 


1 


1 189 ] 
If a teſtament contained particular bequeſts, 
and no executor was appointed, the whole pro- 


perty devolved on the ordinary ſubject to the truſts 


as to the particulars of Oy 


Upon this principle it has been held, that the 
doubt ſtarted by the Court of King's Bench, in 


the caſe of Bunker and Cook, Whether a leaſe for 
years would paſs by a will made before the pur- 
chaſing thereof, is not well founded; for ſuch 
| leaſe would clearly pals thereby as "ny of the 


teſtator's perſonal eſtate. f 


But the policy of the law was different, as to 
freehold property; for as to that, the feudal law, 


1 P. Will. 575. 
3 P. Will. * 


Salk. 237. 


when feuds became inheritable, conſtituted an 


heir in his own right, whoſe title had an incep- 


tion, and was inchoate immediately upon the 

acquiſition of a freehold of inheritance by his 
anceſtor; for which reaſon the perſon who was 
entitled by law to an eſtate of inheritance next in 


ſucceſſion, was called preſumptive heir to it. 


This title of the heir, by conſtitution of law, is 


evident from the words neceſſary to be inſerted 
in all deeds to convey the inheritance of real 
property, no eſtate of inheritance paſſing therein 
at common law, unleſs it be expreſsly conveyed 
to a man and his heirs; conſequently, a convey- 
ance to one and bis aſſigns paſſed n no inheritable 


eſtate; 3 
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„ 
eſtate; for though it came to be an incident to 
an inheritable eſtate at common law to be aſſign- 
able by the perſon ſeiſed of it, yet it was aſſign- 
able becauſe it was inheritable, and not inherita- 
ble becauſe ny | 


. Then, as an eſtate in land purchaſed in fee, 
immediately veſted in the purchaſer and his heirs, 
it followed that though it was capable of being 
aſſigned, yet that aſſignment could not be effected 
but by an act ſubſequent to and diſtin& from the 


a aquiſition of it; becauſe it could not be acquired 
but to the purchaſer and his heirs: for if a man 


had conveyed an eſtate to aſſigns before he had 


acquired it, and that conveyance had been valid, 


two inheritable titles would have met in the ſame 

inſtant; namely the title of the heir to which it 
would have been ſubjc&ed by law, and the title 
of the aſſignee to which the purchaſer would have 
ſubjected it; and then that of the heir, being the 
elder and moſt favoured, would have prevailed, 


Thhis principle, as to the acquiſition of real eſtates, 


conſtitutes an incident, inſeparably thereto be- 

longing, which muſt make a diſpoſition of real 

eſtate, to take effect after the death of the donor, 
operate in a manner different from a diſpoſition 
of perſonal eſtate: for the effect of the former is 


to take away the poſſibility of ſucceſſion from the 


heir the law has conſtituted ; "ihe effect of the 


latter 45 


[ 191 ] 


latter is to conſtitute an heir, the law not having 


conſtituted an heir in that caſe. The former 


therefore operates as a conveyance by the an- 


ceſtor in præſenti to take effect in futuro againſt 
the title of the heir expectant; the latter merely 
as the nomination of an heir to take the property 
the teſtator dies poſſeſſed of, which, in conſequence 
of ſuch conſtitution, devolves upon him. 


Ford. 


This reigeigle ilk 20:.he traced in the 
doctrine of uſes; for no man could, at common 


law, by conveyance to uſes, convey an uſe in 


land which he was not ſeiſed of at the time of 
making ſuch conveyance, any more than he could | 


charge it or grant it. This is clear from the 


caſe of Y, elverton and  Yelverton. There the 
45 father covenanted to ſtand ſeiſed of lands, which 
be afterwards ſhould purchaſe, to the uſe of him- 


Vel verton ver. 


_ Yelverton, 


Cro. Eliz. 401. 


{elf for life, remainder to the uſe of his youngeſt 3 


fon and his heirs; he afterwards purchaſed lands 


and died. And the queſtion was, Whether the 


| eldeſt or youngeſt fon ſhould take this new 


purchaſed land? and it was reſolved that no uſe 
could ariſe to the youngeſt ſon, being of land 
that the father had not at the time of making the 


conveyance. And one reaſon given is, that, upon 
every feofment or purchaſe the feoffor or donor 


from whom the land paſſeth, is to limit the uſes 


and not the feoffee or donee. Then the feoffee, 
FTT before 
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before the purchaſe, cannot limit the uſe to the 


youngeſt ſon when the feoffor limits it to r 
feoffee and his News: | 


| Such conveyance or limitation then of a man's 
land mortis cauſa may be compared to a donatio 
mortis cauſa; in which latter caſe an actual delivery 
muſt be made, and, conſequently, the donor muſt 
be in poſſeſſion of the thing given; the only 
difference being that, in the former caſe, the giſt 
is void if the donor recovers, becauſe upon that 
condition and with that view it is made, being 
given in contemplation of preſent death. In 
the latter caſe no ſuch condition is annexed, the 
gift being made in contemplation of death when- 
eyer It n e 


s true and natural ſenſe therefore of the 
words in the writ of ex gravi querela ſeems to 
be no more than this; that as a teſtament. 
might at common law have been made of goods 
and chattels, ſo likewiſe, by cuſtom, a teſta- 
ment might have been made of houſes and 
lands. But as to the ſubje& matter upon which 
that teſtament of houſes and lands was to attach, 
and its operation thereupon, that was not ex- 
preſſed in the writ. And it is plain from what 
| has been tated as to the proviſion made by law 
tor the diſpoſition of theſe two a of property, 


: i 5 . | | viz. | 
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viz, that the one muſt operate as the conſtitu- 
tion of an heir, the other as a diſpoſition from an 
heir, that the one cannot take effect in the ſame 
manner as the other does; each, therefore, muſt 
take effect according to the nature and proper- 


ties of the ſubject matter on which It is to operate | 


and the time of its operagon, 


If then a deviſe of land is to be conſidered as 


an immediate conveyance or gift of the land to 


the deviſee (and its being ſo is the reaſon why 
the deviſee, as will be ſhewn hereafter, may 
take the lands, &c. deviſed without the conſent 
of the heir or executor) this mode of conſtruction 


upon the operation of it, ſeems conſonant to the 
conſtruction upon the operation of every other 


ſpecies of conveyance by which real property may 


be paſſed by our law. Thus, by the policy of 


the feudal ſyſtem, the principles of which do cer- 


tainly in a greater or leſs degree pervade our 
whole ſyſtem af law reſpecting freehold property 


in lands or tenements, ſome notorious act was 


required to attend every direct change which 


happened in the proprietorſhip thereof, in order 
that thoſe who were intereſted might know who 
was the real owner. With this view that law re- 


Co. Litt. LIL 2. 


| quired, on every alienation of lands by feofment, 


the ſolemnity of livery of ſeiſin, which might be 


by livery in deed, or livery in law. In both 


E 1 
before the purchaſe, cannot limit the uſe to the 
| youngeſt ſon when the feoffor limits it to the 

feoffee and his heirs. 


Such conveyance or limitation then of a man's 
land mortis cauſa may be compared to a donatio 
mortis cauſa; in which latter caſe an actual delivery 
muſt be made, and, conſequently, the donor muſt 

be in poſſeſſion of the thing given; the only 
difference being that, in the former caſe, the gift 
is void if the donor recovers, becauſe upon that 
condition and with that view it is made, being 
given in contemplation of preſent death. In 
the latter caſe no ſuch condition is annexed, the 
gift being made in contemplation of death when- 
ever it it ſhall happen. 


The true and natural ſenſe therefore of the 
words in the writ of ex gravi querela ſeems to 
be no more than this; that as a teſtament 
might at common law have been made of goods 

and chattels, ſo likewiſe, by cuſtom, a teſta- 
ment might have been made of houſes and 
lands. But as to the ſubje& matter upon which 
chat teſtament of houſes and lands was to attach, 
and its operation thereupon, that was not ex- 
. prefſed in the writ. And it is plain from what 
has been ſtated as to the proviſion made by law 
| for the diſpoſition of theſe two ſpecies of property, 


8 viz, 
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viz. that the one muſt operate as the conſtitu- 
tion of an heir, the other as a diſpoſition from an 
heir, that the one cannot take effect in the ſame 
manner as the other does; each, therefore, muſt 
take effect according to the nature and proper- 
ties of the ſubject matter on which it is to operate 
and the time of its operation. 


If then a deviſe of land is to be conſidered as 
an immediate conveyance or gift of the land to 


the deviſee (and its being ſo is the reaſon why 


the deviſee, as will be ſhewn hereafter, may 


take the lands, &c. deviſed without the conſent 
of the heir or executor) this mode of conſtruction 


vpon the operation of it, ſeems conſonant to the 
conſtruction upon the operation of every other 
ſpecies of conveyance by which real property may 


be paſſed by our law. Thus, by the policy of 


the feudal ſyſtem, the principles of which do cer- 
tainly in a greater or leſs degree pervade our 


whole ſyſtem of law reſpecting freehold property ; 


ih lands or tenements, ſome notorious. act was 
required to attend every direct change which 
happened in the proprietorſhip thereof, in order 


that thoſe Who were intereſted might know who 


Was the real owner. With this view that law re- 


Co. Litt. 111 2. 


quired, on every alienation of lands by feofment, 


the ſolemnity of livery of ſeiſin, which might be 


by livery in deed, or livery in law, In both 
To caſes 
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at the moment of alienation, becauſe no one can 


of, have been invented, the grand objects of 
which are to elude and diſpenſe with this ſolem- 


mony is diſpenſed with is, that the fact, in ba- 


therefore, no other act is neceſſary to make it 
more ſo; ſo that theſe conveyances, as well as the 
common law conveyance of feofment do not 
warrant any alienation, or diſpoſition of lands, 


tereſt in, at the time of making or executing ſuch 
conveyance: And, therefore, it is ſaid, IInſt. 265, 


Future, are void; for no right paſſes by a releaſe 
but the right which the party has at the time 
of the releaſe made, though it be releaſed in 
expreſs words which ſhew the intent of the 
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caſes the proceſs was ſymbolical and neceſſarily 
imported an actual ownerſhip in the thing aliens 


deliver, unleſs he be firſt in poſſeſſion of that 
which is to be delivered. 


And, though a variety of other conveyances, 
by which property in land may be diſpoſed 
nity of livery, yet it is obſervable, that, in every 


one of them, the principle upon which that cere. 


the poſſeſſion reſts is notorious already, and that, 


which the perſon has not, or has no right or in- 


that the words generally inſerted in releaſes, as 
to all rights the releaſor ſhall or can have for the 


The 
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The law, indeed, in the caſe of a deviſe, diſ- 
penſes with the ſolemnity of livery and with the 
interpoſition of thoſe forms which were ſubſti- 
tuted in the room of it, and allows lands to paſs 
immediately by a deviſe, without the ceremony of 
livery of ſeiſin either in law or fact. The diſ- 


penſing with theſe ſolemnities was neceſſarily in- 


cidental to the nature of the conveyance we are 
treating upon, and analogous to the indulgence it 
met with in many other reſpects: the law pre- 
ſumes that a deviſe is made in extremis, frequent- 
ly it is done in articulo mortis; it would therefore 
haye been repugnant to the very nature of the 
inſtrument to have required either the ceremony 


of livery of ſeifin, or any ſubſtitute for it, in a caſe 


where, from the nature of the occaſion which re- 
quired the execution of the inſtrument, no oppor- 


tunity could be ſuppoſed to occur for carrying 
them into effect. Upon this occaſion, therefore, 
the law had regard only to the ſtate of mind of 


the deviſor, and to the formalities that related to 


the inſtrument itſelf, the property in this caſe being 
conſidered as paſſing by the inſtrument, and not 


as on a feofment, by the livery of which the deed 
was only an evidence. 


Upon theſe orindiples the courts of Queen” 8 


Bench and Common Pleas, and the Houſe of 3 


a decided the caſe of Bunker and Cook, In 


0 2 char | 


Bunker verf. | 
1Brown Par... 


Ca. 199. 3. Co 
Ca. T. Holt. 
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Fitzgib. APE 
Gilb. Dev. 122. 
S. C. by name 
of Arthur v. 
Bockenham, 
ibid. 135, 2 Eq. 
Ca, Abr. 295, 
Ca. 1. Vin. vol. 
8, Pp. 64, Ca. 1. 
p. 66, Ca. 11. 
Rep. Temp. 
Anne 130. 


=/ 


Ei 


that caſe B. being commander of a ſhip of war, 


and being bound on a foreign expedition in that 


ſhip, made his will according to a form which 
was then generally made uſe of by ſeamen, and 
therein was contained a deviſe to his wife in theſe 
words: © I do hereby give, deviſe, and bequeath 
ce unto my well-beloyed wife F. all ſuch ſum and 


ce ſums of money as now 1s or hereafter ſhall groy 


ce que to me from their Majeſties for my own and 


c. ſervants ſervice either by ſea or land; as allo al 


« ſuch ſum and ſums of money, lands, tenements, 


ce goods, chattels, and eſtates whatſoever where. 


ce with, at the time of my deceaſe, I ſhall be poſſeſ. 


ce {ed or inveſted, or which ſhall then, or of right | 
ee doth appertain unto me, and I do hereby no- 
© minate and appoint her the ſaid F. my well 


— beloved wife, to be the whole and ſole executrix 
cc of this my laſt will and teſtament.” 


wid. 


The teſtator, about nine years after the making 


of this will, received a ſum of 21731. in right of 


his wife; the whole of which he laid out in the 


purchaſe of an eſtate in Kent of the nature of 
gavelkind of about 2007. per annum, and on the 


ꝓth November 1702 he died without having re- 
publiſhed his will, and without any iſſue of 


his body, leaving the e B. his brother and 
I heir, * 


On 
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On the death of the teſtator, B. entered upon 
theſe lands; but F. the widow, apprehending 


herſelf entitled thereto under her huſband's will, 
brought an ejectment to recover the poſſeſſion: 
And the jury having found a ſpecial verdict ſtat- 
ing the above facts ; and that, by the cuſtom 
of gavelkind, any tenant, being ſeiſed of lands 


in fee, might deviſe the ſame by will in 


writing, the ſingle queſtion was, Whether the 
Jands in queſtion, being purchaſed after the mak- 
ing of the will, could by law paſs by the will, 
there having been no republication after the 


purchaſe ! ? And, upon arguing this queſtion ! in 
the Queen's Bench, the court were unanimouſly 


of opinion for the defendants. 


A writ of error was then | brought by the 


plaintiffs, but, in the printed caſe on the part of 


the plaintiff, not a ſingle reaſon is advanced why 
it ſhould be reverſed; it being only ſaid, that all 


the Judges, when they gave judgment, declared 


Ibid. 


Ibid. 


their belief, that B. intended che lands! in uw x 


tion ſhould go to his wife. 


But, on the other fide it was contended to be 


contrary to reaſon, and againſt the known rules of 
the common law of England, that a man ſhould 
make any conveyance or diſpoſition of land, 


which he had not at the time of making ſuch 


0 4 1 conveyance 
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conveyance or diſpoſition; that the cuſtom of 
gavelkind enabled only perſons having lands to 
make diſpoſition thereof by will; but gave ng 
power to perſons not having lands, to make any 
diſpoſition of ſuch as they ſhould afterwards haye, 
That the cuſtom being expreſsly found by this 
ſpecial verdict to be, that tenants /e:/ed of lands 
might deviſe them by will, therefore to ſuppor 
a a will, on the cuſtom, it was neceſſary to ſhey, 
that the deviſor was ſeiſed of the lands deviſed, and, 
being ſo ſeiſed, made his will, and ſo was the con. 
Co. Ent. 602. A . 
Raſt. 274 ſtant courſe of pleading, and there was not a pre. 
* K. Vn ccdent otherwiſe; ſo that this will could not pak 
the lands, becauſe the party was not ſeiſed there. 
of when he made it. That the unanimous opi. 
nion of the Court of Queen s Bench in the preſent 
caſe, upon this point, was ſupported by a judg. 
ment given for the defendants | in the Common 
Pleas, by the unanimous opinion of that coun 
upon a like ſpecial verdict, found upon the ſame | 
will; and that there was not one judgment or 
| reſolution to the contrary, and upon thele 
e the judgment was affirmed. 


ſupra, 179. 


1 tated upon the ſtatute of wills, and had received 
ep. 30 &t ©. | | 


vid. Lovies a ſimilar deciſion, One of the firſt caſes in which 
Ca. o Rep. et | | | 


Earle's caſe it occurred was that of Butler v. Baker, in 
Ell. EX. 


Teſt. 486. Which, as che caſe | is ſtated by Lord Colt, it was 
7 „ 


Butler v. Baker, The ſame 3 had been long be agi 
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ſtatute 34 Henry VIII. viz. © all and every 
« perſon, having, &c.“ that the deviſor, who 


was joint-tenant of the lands deviſed at the time 


of the deviſe made, had not power to deviſe the 
whole manor of T. by force of the ſaid ſtatutes: 
the firſt reaſon againſt which was founded on the 
word © having; for it was ſaid, if it be aſked, 
quis poteſt legare ? the makers of the act anſwer, 
« every perſon having manors, &c.“ ſo that it was 
not ſaid every perſon generally, but every perſon 
having &c. and this word having imported two 


things, /cil, ownerſhip, and time of ownerſhip ; for 
he ought to have the land at the time of making 
his will, and the ſtatute gave ſuch perſon having 
Kc. authority to deviſe in manner therein men- 


reſolved, on the words of the firſt branch of the 


tioned what he had, and more he could not deviſe, 


for his authority did not extend to more, 


It is neceſſary here to obſerve upon the caſe 


of Brett and Rigden, which has frequently been 


cited as an authority againſt the law as laid down 


| time before his death, he purchaſed other 


Bret v. Rigden, 
Plowd. Com. 

341. vid. Lord 
Tirevor's Arg. 
on Arthur v. 
EY, Bockenbam, | 


in the preceding caſe, that there was no determi- 
nation of this point on that occaſion, for that 
caſe as to this queſtion was no more than this 

A man, having lands in a certain pariſh or place, 
made his will, and thereby 'gave away all his 
lands in that pariſh : and, afterwards, and ſome 


Gilb. * | 


5 lands in the ſame pariſh, The queſtion was, 
0 4 Whether 
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Plowd. Com. 
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Whether theſe new purchaſed lands ſhould paj 
or not? and it was held that they would not. 
But although Lord Dyer did give the teſtator' 
ce not baving” the land as a reaſon for his opi. 
nion as ſtated, yet it ſeems, according to the ſtate 
of the argument in Plowden, that the Judges 


did not reſt their judgment on this queſtion, 


Whether the deviſor could deviſe lands he had 


not; but on the queſtion, Whether the words of 


the will, in point of intention, would extend fur. 
ther than to thoſe lands he had at the time of 


making the will, there being in that will no 
future words, or declared intention of paſſing any 
lands he ſhould purchaſe in futuro; that judgment 
therefore went rather upon the ſuppoſition that 


the intention of the teſtator was ſatisfied in paſſing 
thoſe lands the teſtator had at the time of making 


the will; for, there being no future words in the 
will, it might have been the intention of the teſta - 
tor, that the deviſee ſhould have the land he poſ- 
ſeſſed at the time of making his will, and the heir 


at law have the new purchaſed lands by deſcent: 


And, accordingly, it was there ſaid, that if a man 
deviſed land in certain as the manor of Dale or 
Whiteacre, and had nothing in it at the time of 
making the will and afterwards he purchaſed it, it 


ſhould pals to the deviſee; for it ſhould be taken 
that it was his intention to purchaſe it, and if 


i os 


But 
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But this latter poſition was denied to be law 

by Lord Holt in the caſe of Bunker and Cook, and 

was there conſidered only as a faying of Serjeant 

Lovelaſs, not founded upon any caſe or authority 

to that effect. And though Holt and Powell, 

Juſtices, on the firſt argument of this caſe, admit- 

red that, if a man by his will gave lands, ſaying, 

« Blackacre which I intend to purchaſe,” or if a 
man deviſed an houſe by name and-after purcha- 
{ed that houſe, ſuch deviſe would be good to paſs 

ſuch lands or houſe ; yet they both, upon reconſi- 

deration, changed their opinion, and clearly held 

chat no ſuch deviſe would be good. 


And, in ſupport of this opinion, as to land par- 


| ticularly deſcribed in the will and afterwards pur- 
chaſed, the caſe on Lord Chief Juſtice Saunders 
will, cited by Juſtice Powell in the caſe of 


| Lawrence and Dodwell, may now be conſidered as 


| acaſe in point, His lordſhip, as is ſtated in that 


caſe, deviſed all his lands which he had, or after- 
wards ſhould have in Fulbam: and Maynard was 
of opinion, that the deviſe was not good for land 


there, which his lordſhip afterwards purchaſed ; 
but Holt and Pollexfen, Chief Juſtices, held 


% 


Vid. Holt Arg. 
Gilb. Dev. 135. 
Bac. Max. 79. 


Vid. Ca. T. Holt, 


251, 25 3. Gilb. 
Dev. 134, 1355 
et vid. Rep. T. 
Holt 243. 8. C. 


1 L. Raym. 438. 


8. C. 1 Lutw. 


287, et vid. 


Rep. Temp. 
Holt 243. 


otherwiſe; it is added, that the caſe was after- 
wards agreed by the arbitrament of Holt and 


e ts 


Now 


— 


e 9 en ET EIS es 


2 _—— — 


Strode verſ, 
Falkland, 
3 Ch. Rep. 99, 


Prideaux ver. 
| Gibbon, 2 Ch. ; , 
Vvere entered into between A. and P. by which P. 


agreed to convey to A. lands called R, in fee, 


Ca. 144. 8 
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Now as Holt ſeems in this caſe only to have 

given an haſty opinion, which he afterward; 

changed on a ſimilar point in Bunker and Cook, 

we may conſider Holt's opinion in the laſt caſe 

as agreeing with W 's and againſt Pal 
lexfen's, 


Upon this principle, it was held, in the caſe Lit 
Strode and Lady Falkland, that mortgaged eſtates, 
the equity of redemption of which had been pur. 
chaſed in after the mortgagee had made his will, 


did not paſs thereby; becauſe, until the equity of 
redemption purchaſed in, they were, in equity, 


only ſecurities for money and part of the mort. 


gagee's perſonal eſtate; and when the equity of 
_ redemption was afterwards purchaſed i in, they 


were then as new acquiſitions, new purchaſes in 
fee, and, as ſuch, would not paſs by a will made 


Owe to he acquiring them. 


But if a man has' an equitable eſtate in lands, 


a deviſe of them for payment of debts will be 
a; 0 


Thus where, on a treaty of purchaſe, articles 


And A. made his will in writing, and deviſed, in 


3 « all his bs lands 10 be ſold for pay- 
ment 


[ ! 


ec ment of his debts and legacies,” and then the 


lands called R. were conveyed to A. and he 


levied a fine thereof. The deviſe, it being for 
payment of debts, was held to be good though 
it was general, and the deviſor was not ſeiſed at 
the time of the will made, and there was no new 
publication of the will. 


And ſuch deviſe will be effeQual although it 


be a beneficial deviſe, and not for payment of 
debts, 


Thus, where D. agreed for the purchaſe of cer- 
tain copyhold lands, which were ſurrendered out 
of court to his uſe, but before admittance he 


died, having other copyholds, and having made 


Davie v. Beard. 


ſham, 1 Ch. 
Ca. 39. TY 
Acherley vert. 5 
Vernon, infra 
et 9 Mod. 78. 2 5 


bis will after the ſaid contract and thereby de- 


viſed to the plaintiff, who was then and at his 


death his viſible heir, all his copyholds; his 


wife, being privenient enſient at his death, was 


afterwards delivered of a daughter, who then 
became heir of the deviſor, The plaintiff, 


: taking it for granted that the coppholds, ſo 


cContracted for, did not paſs by the will, ſuffered 


the heir to be admitted thereunto, and held the 


ſame of the heir for twenty years, and paid her | 


rent for that time, and had agreed ſo to do as 


long as he ſhould hold them. Afterwards, dif- 


f ferences ariſing between the heir and him about 
| other . 


1 


other matters, the plaintiff exhibited his bill, inter 


alia, to have thoſe copyhold lands decreed him; 
and it was declared by the court, upon the hear. 


ing, that it was clear the ſaid copyholds, ſo agreed 
for, did paſs by the will to the plaintiff; for, that 


the purchaſer had an equity to recover the land, 
and the vendor ſtood truſtee for the purchaſor or 
whom he ſhould appoint, till a conveyance exe- 


cuted. And the caſe of Lady Fobaine, in 165), 
was cited, in which it was ſaid to have been ruled, 
that if, upon articles for a purchaſe, the purchaſer 
deviſe the land before the conveyance exe- 
cuted, and die, the land will paſs in equity. 


And the court ſaid, in the principal caſe, in as 
much as the plaintiff had admitted the title to be 
in the heir, and paid her rent, and agreed ſo to 
do, the court would not decree him the lands, but 


declared, that, if the plaintiff had come in W it 
was Proper to have been ſo decreed. 


And the- deviſe of ſuch CET intereſt in 


land will be good, although, by expreſs ſtipula- 


tion, the agreement be not to be carried into exe- 


cution until a future day, which occurs not until 


after the time at which the will bears date. 5 


| Greenhill v. 
Greenhill, Pre. ; 
Ch. 320. 5 C. 
2 Vern. 7 
. Will. 4 en. 


Thus, in a ct of Greenhill on Greenbill, 
which came on upon an appeal from a decree 
made * Lord Cowper, the circumſtances were 
theſe = 
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theſe: G. desired Y. to purchaſe an eſtate for Finch. 20r. 
Gilb. E 
him of about ten or twelve thouſand pounds 59. Pride * 


77. Prideux v. 


value in a particular ſituation; Y. meeting with 8 
an eſtate which he thought would anſwer his ex- * 4 
pectation, agreed for the purchaſe of it. Some 
part of the eſtate was cuſtomary and lay in Corn- 
wall, and by the cuſtom there a ſurrender to the 
uſe of his will was neceſſary to paſs ſuch lands, 
though otherwiſe they paſſed by leaſe and releaſe 
as lands at common law, and ſo were not copy- 
hold. Thereupon, by articles, dated roth April 
1706, between the vendors and their wives on 
the one part, and Y. of the other, the vendors 
agreed to deliver poſſeſſion at Michaelmas follow- 
ing, and to execute ſufficient conveyances there- 
of, and Y. covenanted to pay the purchaſe- money 
at Michaelmas, when poſſeſſion was to be deli- 
vered. In June following, G. for whom this 
eſtate was purchaſed, made his will, and thereby 
_ deviſed all his perſonal eſtate to be ſold, and the 
money to be laid out in the purchaſe of lands, to 
be ſettled, together with his freehold eſtate, on the 
plaintiffs; and, in another part of the will, de- 
viſed all his lands of inheritance to the plaintiffs 
and their heirs: at Michaelmas following poſſeſ- 
ſion was accordingly delivered to Y. and the 
money paid, but conveyances were not executed 
till about a year after; then G. died without re- 
5 publication of his will: and the Plaintiff brought 
their 
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Ibid. 


their bill againſt V. and the heir at law, to hays 
conveyances executed to them purſuant to the 


this will was ſufficient to paſs the truſt of theſe 


was. From which decree an appeal was now 
made, 


for the preſent purchaſe of theſe lands, the vendor 
would have been a truſtee preſently for the 


 Michaelmas following, nor any money to be 
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deviſe. The defendant V. by his anſwer con. 
feſſed the truſt. The queſtion was, Whether 


lands? And Lord Cowper had decreed that it 


* hoſe who contended for the reverſal of this 
decree, took a diſtinction between an agreement 
for the immediate purchaſe of lands, and ſuch an 
agreement for the future purchaſe thereof as this 
was; they admitted, that if the articles had been 


purchaſer, and then ſuch deviſe of them been 
good in equity: but they argued, that as, in this 
caſe, the poſſeſſion was not to be delivered till 


paid before that time, the purchaſer had no 
power to deviſe them ſooner, no more than he 
would have had to deviſe lands that he ſhould 
afterwards purchaſe. It was likewiſe urged, that 


_ theſe cuſtomary lands could not paſs by the will 
for want of a furrondes previous thereto, ©. 


: -Bur i 2 argued on wie other | gde, and agreed 
by the court, that theſe lands were bound i imme 
VVV diately 


1 
Jiately from the execution of the articles, and 
that the poſſeſſion not being to be delivered till 
a future time made no difference in equity; 
that, if G. had died before Michaelmas, the equity 
would have deſcended to his heir, and that the 
heir might have brought a bill againſt G. 's exe- 
cutors to compel the payment of the purchaſe- 
money out of the perſonal eſtate ; that, in this 
caſe, the money was bound by the covenant, 
and if the plaintiffs ſhould not have the lands, 


they would loſe both money and lands too ; for 


if the money had been at liberty, that would 
have paſſed by this will to the plaintiffs; but 


now that being bound by the covenant, if th e y 


I could not have the Ne they muſt loſe both. 


And fuch eſtate ſo comnithed Fey will pad 
by any general or ſweeping words in a will. 


T hus, where A. ſeiſed in fee of ſeveral ma- 


nors and lordſhips, and poſſeſſed of a large Per- 


; ſonal eſtate, made his will, 12 Auguſt 1745, 


deviſing thereby, ſubject to an annuity, his three 
manors of S. R. and T. and all his meſſuages, 


lands, tenements, and hereditaments in the 
county of B. or elſewhere in any part of Eng- 


land, to the uſe of B. for life, with remainders 


over. It appeared that in 1743 there was a 


5 treaty between C. as agent for D. and E.— and F. 


as 


Potter v. Potter, 
1 Vez. 437, et 
vid. 1 Vez. 


494. 


Ibid. 
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as agent for A. for a purchaſe of lands i and 


one queſtion was, Whether the lands fo con. 
tracted for would paſs by the general words in th, 


will, after the enumeration of the particular 


eſtates? As to which point Sir John Strange, 


then Maſter of the Rolls, was clearly of opi- 
nion, that ſuch general words would carry any 
eſtate to which the teſtator was entitled, either 
in law or equiey, at the time of the deviſe 
made. Wat 

In the laſt-mentioned caſe a queſtion aroſe, 
What ſhould amount to ſuch an agreement az 
would veſt ſuch an eſtate in the purchaſer, in 


equity, as might be deviſed by a will made pre- 
vious to ſuch contracts being carried into exe- 


cution? And the court was of opinion, that any 
contract which a court of equity would enforce 


on an application for a ſpecific performance, 
was ſufficient to give ſuch equitable title. 


The circumſtances in the caſe of Potter and 
Potter, material as to this point, were theſe: The 
treaty for that purchaſe was made between agents 
of the vendor and vendee, i in 174 33 the plan and 


particular of the eſtate was delivered to the agent 
for the vendee June 7, 1774; the parties met, 
a price was fixed, and it was agreed by parol, 
that the purchaſe ſhould be completed the Chrif- 


mas following. In 74) 1744 the title deeds were 
delivered to the agent for the vendee, to abſtract 


and deliver to his counſel, which was done April 


1745. Further proceeding was interrupted by 


a claim put in by a ſtranger to part of the eſtate. 


A bill was filed, and, thereupon, a reference 
made to a Maſter to enquire into this contract, 


who reported, in February 1746, that it was a 


beneficial contract. The next day, the agent 


for the vendee received directions from him to 
draw conveyances, which he did, by preparing 


a leaſe and releaſe to make a tenant of the free · 
hold and inheritance for ſuffering a recovery to 


the uſe of the vendee and his heirs, and a deed 
of bargain and ſale, which were approved of by 
the vendee, to whom they were carried 17th 


September 1747, and afterwards by him return- 


ed to be ingroſſed. They were actually in- 
groſſed during the life of the vendee; but his 
death i intervening, prevented their being execut- 
cd as intended. The other intermediate occur- & 
rences were, that the agreement as to the price 
being in 1744, application was made not to fell 


any wood that winter, becauſe the eſtate was con- 


tracted for, and the purchaſe was intended to be 
completed; that the vendee's agent went down 
frequently, and let the eſtate as he pleaſed, be- 
cauſe it was looked on as contracted for; and 


that, as to the claim put in to a part of the 
3 eſtate, 
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I did. 


advance money to complete the agreement, and a 
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eſtate, it was offered on behalf of the vendee to 


note given, that, whereas the vendor's agent had 
agreed to pay a certain ſum to the claimant for 


a conveyance of his title, the vendee agreed to 


pay C. too part thereof, if the agent for the 
vendor fhould aſſign the ſaid title to ſuch perſon 
as che vendee ſhould appoint, 


The N was, Whether, under theſe. cit. 


| cumſtances, there was ſuch a title in the vendee, 
as he could paſs to a deviſee by his will, made 
12th Auguſt 1745 Ee, 


And it was contended by thoſe who argued 


againſt the deviſee, that theſe lands would not 


paſs by the will: Firſt, Becauſe the teſtator had 


no title to them before the will made, there being 
no written agreement between the parties. Se- 
condly, That although an agreement not in 
writing, if admitted between the vendor and 
vendee, would be out of the ſtatute of frauds, 
and ſo it would be if there were other circum- 
ſtances, ſuch as the party's paying the money, 


&c. yet that there was no precedent in which 
the courts had ſaid, that, where there was a waver | 


of the firſt agreement, and a new one gone into, | 
the new ſhould have relation to the original 
agreement; and this was that caſe, for the time 
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of giving e note was the æra of the valid 


contract to bind the parties. And they diſtin- 


guiſhed this caſe from thoſe where the thing 
agreed on was to be carried into execution by 


ſeveral ſubſequent acts, as, there, the firſt act was 


the foundation of the whole, and, therefore, a 


court would ſay there ſhouid be a relation to 


make it good; but this was not ſuch a ſubſe- 
quent act as was neceſſary to carry the former 
into execution. But, Sir John Strange, Maſter 
of the Rolls, ſaid that, on the beſt conſideration 
he could give it, this eſtate, ſo contracted for 
in the life of the teſtator, muſt be conſidered, 
in equity, as his eſtate ; and though there was no 


occaſion to reſt this on the will itſelf, yet he 
ſtrongly inclined to think that the will itſelf 
would paſs the eſtate. One circumſtance only 
was wanting, the reducing this agreement into 
writing according to the ſtatute of frauds, 
which, if done in June 1744, no doubt could 
have been entertained but that this had been his 
eſtate in equity from that time. But, though 
an agreement was not reduced into writing and 


ſigned by the party, yet, it was well known, 


| that, if confeſſed or in part carried into execu- 


tion, it would be binding on the parties, and 
carried into further execution as ſuch in equity; 
and here was the fulleſt admiſſion thereof. It 
muſt therefore be decreed according to the caſe 

* 2 „ in 


Eq. Ca. Abr, 955 
* 9. } : 


Vid. inf. 


in equity caſes abridged and the conſtant doc. 


as an agreement from the time of the tranſaction; 
ſo that, on a bill by either party, the court muſt 


who approved of the agreement; it was there- 


gone on with the purchaſe. He could not con- 


ginal agreement into Execution, as removing 


ceeding in the contract. But che Cale 1 was & 


* 


1 


trine in that court. It would be the ſame, where 
the vendor came for ſpecific performance and the 
agreement was admitted. No doubt but that, 
on ſuch admiſſion, it would have been conſidered 
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have decreed the eſtate as the teſtator's from June 
1744, and the money the vendor's. As to any 
partial execution before the will, it was fo fir 
carried into execution, as to ſupply the want of 
writing. The plaintiff was agent to his father 


fore ſuch a carrying into execution on their 
parts, as would have entitled the vendor to have 


ſider the taking the note, &c. as waving tie 
firſt agreement and coming into a new one, but 
rather as a farther ſtep towards carrying the ori. Will 


an unforeſeen obſtacle, and with a view of pro- 


cided on another point. 


But, if the lands be not articled for at the 
time of the will made, chey will not fal in 
equity any more than at law. 
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Thus, upon a bill filed by L. for the per- 
1 ſormance of articles for a purchaſe, the caſe 
was, that L. did, by attorney, enter into articles 
with P. for the ſale of lands in Cornwall. The 
articles were dated November 1725, and thereby 
L. agreed to convey certain lands to P. and his 
heirs on or before the Lady day then next follow- 
ing; upon the making of which conveyance, 
P. covenanted to pay J. 1, 500 to IL. P. lived 
until after Lady-day, but, in 1722, long before 
the executing theſe articles, made his will, by 
| which he deviſed all his real eſtate to his ſon Tr. 
for life, remainder to his eldeſt ſon J. P. for life 
remainder to his firſt, &c. ſon in tail, with re- 
mainders over, and bequeathed all his perſonal 
eſtate to truſtees, to be inveſted” in lands and 
ſettled as above. P. died ſoon after Lady-day 
1726, and R. P. his eldeſt ſon and heir laying 
claim to the lands, as deſcending to him, de- 
viſed the ſame, and ſoon afterwards died, leaving 
7. P. his ſon and heir, to whom P. the firſt 
teſtator had deviſed all his eſtate expectant up- 
on the death of R. P. And one queſtion was, 
Whether, under the will of P. the deviſees of 
R. P. the ſon, or the grandſon, were entitled 
to the lands thus articled to be purchaſed, it 
being agreed that the purchaſe- money was to 


be N by the executors of P. the original de- 
P 3 55 viſor? 


Langford v. Pitt, 
2 P. Will. 629. 
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Per Holt in 


Bunker v. 


Cook, Ca. 


T. Holt 253 


purchaſed by P. would paſs. That nothing 


all his eſtate, both real and perſonal; and the caſe 


rial difference between the two caſes; viz. that, 
for the purchaſe were entered into by the teſta- 


able intereſt which he gained thereby was well 
deviſable ; but, i in the preſent caſe, P. $ will was 


in the lands; conſequently, when he had no 
kind of title he could deviſe nothing: ſo that 
this intereſt in the lands gained by P.'s articles 
deſcended to his ſon R. P. as heir at law, and 
5 his deviſe thereof was valid. 


before his death, a 1 eſcheat, this tenancy 


L 214 J 


viſor? And, on behalf of the grandſon, it wa, 
contended, that, when P. deviſed all his real 
and alſo his perſonal eſtate to be laid out in 
land for the benefit of his grandſon J. p. 
after the death of his fon R. P. either in one 
ſhape or other theſe lands, thus agreed to be 


could be plainer than his intention to diſpoſe of 
of Greenhill, and Greenhill was cited as in point. 
But the Maſter of the Rolls, admitting that 
caſe as law, alledged, that there was this mate- 
in the caſe of Greenhill and Greenhill, the articles 
tor before he made his will, and ſo the equit- 


made prior to the articles for this purchaſe, 
which was before he had any equitable intereſt 


But, if a 5 hath a manor and deviſe it, and, 


will 
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will paſs by the will; becaufe the manor is de- 
viſed, and the tenancy is part thereof, and not a 


different thing. 


Fitzg. 231. 
vid. 5 Co. 9955 
8 & | 


But if the deviſor, after the deviſe of the ma- Quare et vid. 


nor made, had purchaſed the tenancy, it would 


have been otherwiſe; for that which is pur- 


chaſed is not parcel of the manor, becauſe i it is 
acquired by the deviſor' s Own act. 


But the Lord Ohana, fn the caſe of Pri- 
deaux and Gibbon, ſaid, that if a man deviſed 
all his land for payment of debts, and afterwards 
purchaſed lands, he would decree a fale thereof, 


although there were no articles for the purchaſe 
preceding the will. 


5 Co. 6. b. 


2 Ch. Ca. 144. 


3 


n 
„ 
2 


"8B 1 
13 
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i 3 
N the conſideration of this part of our ſub- 

1 ject, as has been before obſerved; we ſhall 
only have occaſion to refer to thoſe parts of the 
ſtatutes of wills that apply to lands held in ſoccage, 
the ſtatute of 12 Car. II. c. 44, having, by turn. 

ing other tenures into ſoccage, extended the 
a „ teſtamentary 2 to lands i in general. 


By the . 2d, and 3d ſections of the 
32d Hen. VIII. c. 1. it is enacted, that all and 
every perſon and perſons having, or which there- 

after ſhall have any manors, lands, tenements, or 

bereditaments, holden in ſoccage or in the nature 
of ſoccage tenure,” and not having any manors, 
lands, tenements, and hereditaments, holden of 

the king by knights ſervice, by ſoccage tenure in 
chief, or of the nature of ſoccage tenure in chief, 
nor from any other perſon or perſons by knights 

- ſervice (from the time therein mentioned) 
ſhould have full and free liberty, power, and 
authority, to give, diſpoſe, will, and deviſe, as 
well by his laſt will and wann in writing, 


or 


= - = =y 
\ 1 5 Wn \ 
0, EASE ITS * at (© N . 8 OS jm * SEA «5 o yp 
r n Rea ns - - * VIP . 
3 bo * Fe n * 4 a 1 5 9 M 
Fe nt ET 8 TO R F a . - 
Sr. 2 88 6 + . 4 rn 82 * e * 7 


— - - N 44 = 4 N . N - \ 

F.» 0 P ao a ns na = - - II | 
WALLET r rer 9 * 1 
8 N JET ROE TEE N . ³˙¹¹¹ n rs a tr 

a r e N 
5 0 + : ; « N Kinky ** * 1 


L 27 1 


or otherwiſe by act or acts Möfüny executed in 
his life, all his ſaid manors, lands, tenements, and 
bereditaments, or any of them, at his free will 
and pleaſure: and that all and. every perſon 


and perſons having manors, lands, tenements, 
or bereditaments, holden of the king, &c. in 


ſoccage, or of the nature of ſoccage tenure in 


chief, and having any other manors, lands, te- 


nements, or hereditaments, holden of any other 


perſon or perſons i in ſoccage, or of the nature of 
ſoccage tenure, and not having any manors, lands, 


tenements, or hereditaments, holden of the king, 
&c. by knights ſervice, nor of any other lord or 
perſon by like ſervice, from the time therein 


mentioned, ſhould have full and free liberty, 


power, and authority, to give, will, diſpoſe, 
and deviſe, as well by his laſt will or teſtament 
in writing, or otherwiſe by any act or acts law- 


fully executed in his life, all his ſaid manors, 


lends, tenements, and hereditaments, or any of 


them, at his free will and pleaſure, &c. ſaving 


to the king his primer felün⸗ and his fines for 


alienation, &c. 


Some doubts having riſen as to the conſtruction 
ol ſeveral parts of the above ſtatute, and, parti- 
cularly, as to what the legiſlature intended, in 
the 7th ſection, by the words cc eſtates of Wt 
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ce tance,” the 34 and 35 Hen. VIII. e, 5. Was 
paſſed to explain the former ſtatute. 


n hat ſtatute, reciting that divers doubts 


- queſtions, and ambiguities had ariſen, been 


moved, and grown by diverſity of opinions 
taken in and upon the expoſition of the letter of 
the ſtatute 32 Henry VIII. enacts, in the third 
ſection thereof, © that, whereas it is contained in 
© the former ſtatute, that all and ſingular perſon 
e or perſons, having any manors, lands, tene. 


er ments, or hereditaments of the eſtate of in- 


« heritance, ſhould have full and free liberty, 
power, and authority to give, will, &c. as well 
« by his laſt will and teſtament in writing, &c. 


his manors, lands, tenements, or hereditaments, 
or any of them, in ſuch manner, &c. that theſe. 


o © words eftate of inheritance ſhall be expounded, 


taken, and judged of Hates i in fees ſimple only.. 


And by ſection 4, © all and ſingular perſon and 


« perſons, having a ſole eſtate or intereſt in fee- 
< ſimple, or ſeiſed in fee- ſimple in coparcenary, 


* or in common in fee-ſimple of and in any 
* manors, lands, tenements, rents, or other here- 
* ditaments in poſſeſſion, reverſion, remainder, ? 


or of rents or ſervices incident to any reverſion 
or remainder, and having no manors, lands, 


re tenements, or hereditaments holden of the 
"2.0 king, 
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W « king, his heirs or ſucceſſors, or of any perſon 


« or perſons by knights ſervice, have full and free 
« liberty, power and authority to give, diſpoſe, 
« will, or deviſe to any perſon or perſons, &c. by 
ee his laſt will and teſtament in writing, or other- 
« wiſe by any act or acts lawfully executed in his 
te life, by himſelf ſolely, or by himſelf and others 
« jointly, ſeverally, or particularly, or by all 
« thoſe ways or any of them, as much as in him 
« of right is or ſhall be, all his manors, lands, 
« tenements, rents, and hereditaments, or any of 
« them, or any rents, commons, or other profits, 
« or commodities out of or to be perceived of 
the ſame, or out of any parcel thereof, at his \ 
« own free will and e &c.“ 


In the atlas of this part of the ſtatutes - 


| of 1 three objects occur. 


Firk, To what things the words Lands, Tene- 


ments, and TRI &c. . 


Secondly, What cares the deviſor muſt have 


therein, 


Thirdly, What eſtates a deviſe may create e by 


= deviſe, | 


Fprirſt, 
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Clere ver. 
Peacock, Cro. 
Elis. 359. 


2 Ande ri. 27, * 


Et vid. Sir W. 


Jones, 17, 23. 
27,1 Atk.6ig 
— 621. Robin- 
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Firſt, all lands not deviſable by cuftoin (as we 


have ſeen) previous to the ſtatutes of Wills; are 
by thoſe ſtatutes rendered deviſable. 


But a diſtinction, as has been obferved, waz 
made as to tenements and hereditaments, between 
thoſe" that were valuable, and thoſe that were not 
valuable, it being held that the latrer were not 
deviſable. The reaſon of which has been ex- 


plained. 


5 Upon this ground it became a queſtion, in the 
caſe of Clere and Peacock, whether an ad vowſon in 


groſs held in capite was or was not deviſable. 
The caſe aroſe on a quare impedit between Clert 


plaintiff, and Peacock defendant. The plaintiff 


declared that F. was ſeiſed of the advowſon of D. 
in fee, and deviſed the ſame for ten years, the 
' remainder over in fee. The defendant, by his 


bar, confeſſed the deviſe for years, &c. whereupon 
it was demurred; and one cauſe of demurrer was, 
that the advowſon was not deviſable ; for it was 
fot valuable, nor within the intent of the ſtatute. 


But Walmſtey, Beamond, and Owen, Juſtices, held 
againſt the opinion of Anderſon Chief Juſtice, 


that it was well deviſable; for the body of the 
ſtatute of wills was, that lands, tenements, and 


fon v. Tengue hereditaments might be deviſed; and an adyowſon 


\ 


was 


1 


«25 an hereditament departable, as between ſiſters, 
and dower might be thereof and it was valuable, 
namely, twelve pence in the pound, as 12 Henry 
VIII. 8. and other books ſhewed. 5 


An advowſon is included under the term te- 


« nement :” And therefore where the king gave 


licence to purchaſe lands and tenements in mort- 
main to the value of 1006. the perſon licenced 
was allowed to purchaſc advowſons. 


And an 3 will paſs by the deſcription 
of all hereditaments ſituate, lying, and being in T. 
where the church 6 


But it was held by Lord Hardwicke, in the 


caſe of Weſifaling and Weſtfaling, that an advow- 
ſon in groſs would not pals by the word Lands, 
although it would by the words Tenements or 
Hereditaments. In this eaſe it appeared that W. 


_ deceaſed had ſeveral kinds of eſtates of inheri- 
tance, conſiſting of freeholds and copyholds, and 


alſo the advowſon in groſs of L. and likewiſe 
eſtates pur auter vie, and was poſſeſſed of a con- 


ſiderable perſonal eſtate; and, being ſo ſeiſed and 
poſſeſſed, made his will, and thereby, amongſt 
other. things, deviſed to his truſtees all his freebold 
lands not under ſettlement, and whereof he was 
any ways ſeifed or * or any way intereſted 


in 


et vid. Weſt- 1 

„ 

faling v. Weſt= be 

| Ealing, isn. 

33 E. 3. 9 

1 

4 481 

2 1K 

. i 
Weſtfaling 
verſ. Weſt- 

faling, 2 Ack. 
460. 


1 


3 Brown's par. 
Ca. 557. Weſt- 
faling v. Weſt- 
faling, 3 Atk. 
460, an ad- 
vou ſon is 
aſſells 
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Styles 261, 278. 
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in in law or in equity, either in poſſeſſion, rever. 
fion, or remainder, which he had any power to di. 
wiſe or diſpoſe of, and alſo all and ſingular his 
leaſehold eſtates and lands whatſoever, excepting 
only ſuch as were thereinbefore deviſed Upon 
certain truſts therein mentioned. On this will it 
was contended, that, by the words all his frecboli 
lands, the advowſon, though an incoporeal inhe. 
ritance, would paſs: But, Lord Hardwicke way 


very clear, that the advowſon did not paſs by the 
will; for his lordſhip ſaid, that there was no 


authority that an advowſon would paſs by the 


word lands, though it would by the word bene. 
ments or Hereditaments. 


mor if the will 104 deſcribed Ine at a par- 


ticular place, and the teſtator had had nothing 
belonging to him there but an advowſon, it 
ſeems that, rather than the will ſhould be ineffec- 
tual, the advowſon would be held to paſs thereby; 
for that caſe would fall within the principle of the 
caſe in Styles, where, by the words © fee-fimple | 
cc Jands, a portion of tythes were held to paſs, 
there being nothing elſe belonging to the teſtator 
at the place mentioned but the tythes. But the 
rule of law is, that if there be eſtates that properly 
paſs by the words of a will, it ſhall not be extended 


to fuch eftatey as do nat properly paſuwtberely.. 


A donative 
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A donative may be deviſed. Thus a deviſe 
by D. of the patronage of the church of Wal- 
ham, and of the right of nominating a mi- 


| niſter to officiate there, (it being a donative, the 
abbey being of royal foundation) to fix truſtees | 
and their heirs upon truſts therein mentioned, 

| was held 00d and valid. . 


But it ſeecti denden bie, Aether an appro- 


priation, or the advowſon of 1 it, will paſs ad the 


name of an advowſon. 


The next preſentation to an advowſon may alſo 
be deviſed; and a deviſe of the next turn or pre- 


ſentation, carries the next turn of preſenting abſo- 


lutely to the deviſee, and not _— the right of 


getting himſelf e 


Thus, whe W. by will, gave to oF; L. the 
cc « next turn or preſentation of the church of G. 
after the death of P. the then poſſeſſor, and, 
W © after the death of J. L. to revert to the heir 
of P.“ it was contended, by the heir at law of 
VW. that this was only a gift to L. of the right of 
being preſented himſelf not of a right to preſent 
a ſtranger. And it was ſaid that, in effect, it was a 
deviſe to the heir at law in truſt to preſent the de- 
viſee to the next turn, and that the teſtator 
” never meant to give e- plaintiff a power of 
5 „„ lpfin ng 


* 


Attorney Gon. 
ad Relat Tracy 


et al. v. 


. et al. 
2 Vern. 732. 


Hob. 30g. 


Law v. Biſhop | 
of Lincoln, et. 
al. 2 Blackit. | 


| Rep. 1240. 
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Thid. 1242. 
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lapſing the living to the biſhop ; that the fubſe. 
quent words of the deviſe, that the living ſhould 
revert to the heir on the death of J. L. ſheweg 
that J. L. was intended to be the perſon preſent. 


ed to the living, and that, if he refuſed to take 


it, the heir might preſent another. Sed per Goili 


; Blackſtone, and Nares, Judges. This is clearly a 
deviſe of a legal intereſt. There is no hint of any 


truſt being repoſed 1 in the heir at law. The next 


preſentation 1 is deviſed in clear and explicit words, 


And conſequently the deviſee is clearly intitled to 
the firſt turn, and is not bound to preſent himſelf 


but may give it to whom he will. 


And Mr. Juſtice Blackfane, in the laſt men. 


tioned caſe, much queſtioned whether ſuch a qua- 
lified right, as it was there contended that the de- 
viſee took, could ſubſiſt at the common law. He 
ſaid he was ſure there was no remedy | for it; for 
the guare impedit. never named the clerk to be 
preſented, it only removed the obſtacle of pre 
ſenting idoneum clericum, not A. B. C. and more 


e en not ane. : 


By the deviſe of; an advowſon the next preſent 


tion paſſes. rap 7 AE EET, 


And the law is : the ſame, although the i | 


for be himſelf incumbent of the advowſon de. 
i viſed. _ 


| Thus 


LY 


f 5 ] 


Thus where A. purchaſed an advowſon to him 


and his heirs, and, being parſon and patron 
thereof, afterwards made his will in writing, and 
made three executors, and willed that they or 
any two of them ſhould preſent W. T. to the ſaid 
church upon the next avoidance, and afterwards 
aeviſed it to J. T, W. T. refuſed the execution 
of the will. It was objected, that the preſentation 
arifing upon the death of A. was a flower fallen, 
and ſo not to be granted after his death, when 


Juſtice, and Croke, Haughton, and Dodderidge 
| were of opinion, that although this was given, ſo 
that the inſtant the deviſe ſhould take effect by 
me death of the deviſor, at that very inſtant by 
his death the chureh became void, yet it was a 
good deviſe; for, notwithſtanding the teſtament 
had no effect but by the death of the deviſor, yet 
it had an inception in his life, and that made it 
i good. And the court diſtinguiſhed this from 
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3B made. 


Ws in * e caſe it v was AT) by 


have preſented himſelf, yet the other two execu⸗ 


that 


the caſe of a grant of the next preſentation : 
fallen in a man's life, which could not be | 


Houghton and Dodderidge, that, although W. had 
not refuſed the executorſhip, and he could not 


tors might haye preſented him. T he will was, 


| Harris veff. 
Auſtin, 3 
Bulſt. 36. S. C. 
1 Roll. Rep. 
210. S. Point, 
Sir E. Pynchin 
v. Harris, in 
Excheq. Cro. 
Ja. 371. et vid. 
S. L. Hill ver 


Biſhop of Lon- 


don, Smith 6t 
al. 1 Atk. bigs 


che deviſe was to take effect. But Coke, Chief . 


Dyer 456. 3. 


3 Bulſt. 40, 4% 
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vid. Plowden 
210. 1 Leon. 
34. Cro. Eliz. 


113; 114. 


Litt. ſec. 585. 
Cro. Eliz. 805, 
3 Co. Rep. 
33 b. 33 E. 3. 
tit, Dev. 21, 
22 Afl. 78, 
Adj. 1 Mode 


96, 112.2 Lev. 
37. Cro. Eliz. 


652. Harg. 


- Jae. Co. Lig. 


111, note 5. 


2 Dyer 5, b. 1. 
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that the executors, or any two of 'thein, Aol 
Preſent « one. The authority here remained Joint. 
ly in them, notwithſtanding one of chem had! 
right to the advowſon. 


But it ſeems that an advowſon of a vicarage be 
longing to a prebendary 'would not paſs by a 
deviſe of the prebendary cum omnibus commodita 
tibus, emolumentis, proficuis, e et advantagiis | om 
 Pertinentiis eidem prebend. ſpefant. ſeu aliquo mods 
pertinen. for the words commodities, emolutnent, 
Profits, and advantages to the prebendary be. 
longing are of one ſenſe and nature, and are 
be underſtood of thoſe things whoſe nature 
gainful and commodious, as common of feed, 
eſtovers, and the like that belong to land. 97 
quære 12 the principal C aſe was of a Teaſe, : BS 

Rents are deviſable, either by the ciſtbin, « 07 
by the expreſs words of the ſtatute 34 Hen. VII. 


but the ſtatute 32 Hen. VIII. doth not extent 
to them. R 


And where lands are Serbe by the bn 
rents out of them follow the nature of the rever- 


ſion or ſeignory to which they are incident, and 
are EYE likewiſe, | 


"Bur this ſcems to have been forttierly G0bbtel, 
for Montague moved this caſe, K. was eile ol 
ZZ hand 
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land deviſable, and made a leaſe for years ren- 
Lering rent, and deviſed; this rent to a ſtranger 
and died, and the ſtranger was ſeiſed of the rent 
and died. And Baldwin, Chief Juſtice, and 
F Shelley, J uſtice, ſaid, that this rent was not de- 


viaable, becauſe it was a new ting; and the 


3 cultors did not run to it · 


 Tyihes alſo, of which, a man is Cd; in i fee 


may be deviſed as hereditaments, 


15 Manors may be deviſed either by cuſtom, or 


by the expreſs words of the ſtatutes. 


So franchiſes, if valuable and not. reſtrained 
to the perſon of the grantee and his heirs, are 


= deviſable, 


Swinb. 140. 
Styles 261. 


And franchiſes not 3 may paß wt "2 5 


vie, as appurtenant to other chings valuable. 


. Tha it was held in 1 Butler and Baker” $ caſe, 
that if a man be ſeiſed of a manor to which a 
leet or waif and ſtray, or any other hereditament 
which is not of any annual value is appendant or 
| appurtenant, there, by the deviſe of. the, manor | 


Butlerv. Baker. 
3 Rep. 32. 


vith the appurtenances theſe ſhall paſs as inci- 
dents to the manor; for, inaſmuch as the: ſtatute _ 


= enables him by expreſs words 0 deviſe the 
: Q2 5 | manor, f 
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deviſe the principal, he ſhould not have power 


Ibid 33a. 


Claims to vil- 
lains were of 
as late date as 


15 James. 


Vid. Harg. 


Arg. in flave 
cauſe 27, he 


was ſaleable 


and tranſmiſſa- 
ble, Bac. Hiſt. 


of Law, fol. 16. 


the manor with all incidents and appurtenances 9 
it: and it was never the intent or meaning of the 


to it, or that the manor, &c. ſhould be diſmen. 


of felons, outlaws, fines, amerciaments, return d 
the hundred not valuable in themſelves, a] 
ſuch hundred with the ſaid caſual bereditameit 
5 have been accuſtomably let to farm for a Year 
of the ſaid acts; becauſe the uncertainty hath 
the purview of the ſaid acts, 


viſable, ſo long as that kind of property ſubſiſted; 
for he is ſtated to have been a ſpecies of perſonal 


is 228 1 


manor, by bci edc it enables him to dent 


parliament that, when the deviſor had power t 
to deviſe that which was incident and appendant 
bered, and fractions made of things which by 
lawful preſcriptions have been united and ar ans 
nexed together, 


So if a man hath a hundred, with the | gk 


writs, and ſuch like caſual hereditaments within 


ent, then it may be deviſed within the purvien 


been reduced to an annual value KEE to 
A villain in groſs ſeed alſo to hike been . 


property, ſalcable, tranſmiſſable, and inheritable, 
The villain regardant paſſed with the manor or 
land to which he was annexed, if that might be 


deviſed either by cuſtom or by ſtatute, Y 
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An annuity in fee is alſo deviſable, 


A perde annuity is A pee from a ©o. Lin. 144. 


rent, inaſmuch as the latter is a burden impoſed 
upon and iſſuing out of lands, whereas the for- 
mer is a yearly ſum chargeable only on the per- 
ſon of the grantor. ; 


Thus much being obſerved, as to what kinds of 


things the words Lands, Tenements, and Heredi- 


taments in the ſtatutes apply to, we now come to 
the ſecond ſubject pointed out for our conſider- 
ation; namely, what eſtate or intereſt the deviſor 


muſt have in 1 ſuch things to enable him to deviſe 


chem. 


And, on this head, it is obſervable, that there 


is a ſtriking diſtinction between the cuſtomary 
right to deviſe, and the power under the ſtatute; 
for the cuſtom, where it warranted a deviſe of 
lands, was general, that every one ſeiſed of land 
might deviſe it, whereas the ſtatute of the 32d of 
Henry VIII. as explained by that of the 34th 
Henry VIII. extends to thoſe having eſtates in 
fee: ſimple only; conſequently none are thereby 
authoriſed to deviſe, who have not an eſtate in 
5 fee-liple in in the * deviſed. 


1 5 Now 
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Plowd. 557. 


Tbid. 


Ibid. 


rid. 


where lands are given to a man and his heirs ab. 
ſolutely, without any end or limitation put to 


which is where land is given to a man and his 
| heirs as long as another man, viz. J. S. ſhall 
have heirs of his body: there he to whom the 


determinable upon the death of J. S. without 


iſſue, for then the fee is ended. So if land be 
given to a man and his heirs, as long as he ſhall 


tainted of treaſon ; in that caſe the * and his 
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Now 1 are ſeveral eſtates of inheritance; in 
lands, which are termed eſtates in fee-ſimple, 


The firſt is a fee- imple abſolute ; and that j, 
the eſtate, 


The ficand ir a for-fimple determina: 


land is given has a fee-ſimple, but his eſtate is 


pay 20 5. annually to A. or as long as the church 
of Saint Paul ſhall ſtand, his eflate is a fee. 
ſimple determinable ; for in theſe caſes the 


donee has the whole eſtate in him, and ſuch 


perpetuity « of an eſtate which may continue for 


ever, though at the ſame time there is a contin- 


gency which when It Happens will determine It, 1s 


a fee-fimple, 


| The third is a baſe fee; which ariſes where a 
man makes a gift in tail, and the donee is at- 


heir irs 


＋ 231 1 
heir ſhall have the, land as long as there are any 
heirs of the body of the donee. So if tenant in 
| tail, by indenture inrolled, bargain and fell the 
£1 Jand to another and his heirs, and afterwards levy 
| a line to the bargainee, the bargainee has a fee in 
the land; but it is only to endure as long as 
tenant in tail has heirs of his body, and is there- 
fore called baſe, as compared with the pure fee 
that is in the original donor, which has an abſo- 


Jute perpetuity bags to it, i | 


i 
. 

. 
1 


Beſides theſe, there is another Meeren, 2 Black. Com. 
which is called a fee · ſimple conditional TOI | 
qualified by a condition; as an eſtate to a man 
and the heirs of his boch, or to a man and the 

heirs male or female of his body ; in which caſes, 
if a man has not an heir of the deſeription men- 
tioned in the grant, the land reverts to the 
donor, but if he has ſuch an heir, the land be- 
comes, from the time of having ſuch an heir, ab- 
ſolute in the donee. So that this kind of fee 
differs from a fee ſimple determinable, inaſ- 
much as the former, by performance of the con- 
5 dition (i 1 4 by the donee having an heir of the 
deſcription named, changes its nature and be- 
comes abſolute ; whereas the latter always conti- 
nues in its original ſkate, determinable when- 
ever that fails, during the exiſtence of which 
alone it 5 intended to continue in its original 
creation. . | 


2 : © Sings 


Per Coke et 
Dodderidge, 
3 Bulſt. 184. 


[ 2 32 * 

Since the ſtatute de donis, this fete of eſtate 
1s confined to perſonal hereditaments only; real 
hereditaments ſo limited, being from that 


period conſidered as of another deſcription, viz, 
as eſtates tall, 


All theſe different kinds of fee-ſimple eſtate, 
are clearly deviſable within the ſtatutes of Henry 
VIII. for the word Fee- ſimple is uſed in the 
ſtatute in its largeſt ſenſe, including as well con. 
ditional or qualified as abſolute fees, in oppoſi 


tion to F{cntes int tail, or 12 auler vie. | 


Fees-fimple n may again be copfidered with re. 
gard to the yarious relations which they have to 
the poſſeſſion of the thing on which they attach 
as lands, tenements, &c. in which view. of them 


they may be divided into fees firople 1 in polſellion, 
and fees ſimple not in poſſeſſion, 


Fees- ſimple are then aid rg in poſſeſſian 


when no eſtate or intereſt is interpoſed NP 


the right to and the poſſeſſion of the thing ; 


where the poſſeſſion i is immediately i in tenant in 
fee · ſimple. 


Fees-ſimple not in poſſeſſion are either where 


the enjoyment of them expects the accompliſh- 
ment of ſornething elle that muſt antecede chem, 5 


or 


4 


or where the right or eſtate is inimeiliately 1 in 
the party, but the poſſeſſion thereof is removed 
or detained by another. Thoſe circumſtanced in Supra, 35 4 
the latter predicament, we have ſeen, are not de- 
viſable within theſe ſtatutes. | 


Fees-ſimple i in the former of the predicaments 
laſt menden are of ſeveral kinds, 


Firſt, Reverſions. 


A Reverſion, though a preſent intereſt, yet 
ſtands i in a degree removed from the e - 


till the particular eſtate that precedes it is de- 


termined. 


* 


Secondly, Remainders. 


A Remainder ſtands in a ſimilar predicament. 


A reverſion differs from a remainder inaſ- 
much as a reverſion is that which is left in a man 
who creates a particular eſtate, and a remainder 


| is that which paſſes from a man at the time of a 
particular cſtate made, and i is created together 


vith ſuch ae eſtate, 


Plowd. 154. 
Vaugh. 269. 


Thirdly, Cid ena or arch 64 5 ; 


: eſtates limited to take Place ape a precedent 
- canditions 2 


$8.04. 
8 


3 
_ - Fearn's Contin. 


it; 
o Fl uy if N 
1 Rem. 1. 
1 1607 
1 1 1 
1 7 


verſ. Franklin, 
3 Bulſt. 184. 


. 


Leonard Lo. 


vie's caſe, 


Et vid. Sir Lit- 
ton Strode 
verſ. Lady 
Falkland, 2 
Vern. ban 
Willows verſ. 
Lidcot, 2 Vent. 
285. Alleyn 28, 
1 Lev. 212, 
Fitzgib. 231. 
Supra 227. 


vid. Cowper 


i e eee 8 
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condition; which occur in caſes of accruers of 


18 upon Fd 1 and Wain. 


v2 , 


eſtates to be ales þ upon eren other e con- 
ditional limitations and uncertain intereſts re- 


ducible to no general head, contingent remain. 
ders, and future uſes. 

Fourthly, Eſtates ſubject to a condition of re. 
entry, wherein he that has the benefit of the con. 
dition, though he has an eſtate i in the condition, 


yet he has not the land until the congltiop broke 
and a re-entry, | 


Any of theſe eſtates or intereſts in things de 
viſable themſelves, except thoſe compriſed un- 


der the third and fourth diviſions laſt mentioned, 


may be deviſed by the owner theregh * w 
9 1985 or in part. 


Thus: mak it was . in i Leonard 


„ 


Lovie s caſe, that a reverſion was fruitleſßs, 2nd 


not of any yearly value as long as an eſtate tai 


that preceded | it continued, and therefore that | It 
was not within the ſtatutes of wills, but fell under 
the diſtinction taken as to things not valuable in 
Butler and Baker's caſe. It was reſolved, that 


there was a difference between hereditaments 


Wien | 


0 

which of their nature were not of any annual 
value, and things which, in their nature, were of 
an annual value, but, in reſpect of a gift or leaſe, 
abſque aliquo inde reddendo, were not of preſent 
value as in the principal cafe ; for, although the 
reverſion in preſenti was not of any annual value, 
yet the land itſelf was of an annual value; and 
that therefore ſuch reverſion was deviſable. 


S 


So it was "has | in Bedding field's caſe, that a Beddingfield's 


caſe, cited 


reverſion in fee expectant. on an eſtate tail, 10 Rep. 8c 


ent and 1 are was within the ſtatute ol cam =o — 
| Hobert, Hob. 


aw a remainder veſted, expectant after an Fitzh. Dev. 13. 


I Roll. Abr. 
eftate tail, was alſo deviſable within the cuſtom bog 1 
8 | , 3 SIE 3 47. 86. 
of deviſing, and is within the reaſon of Bedding- Co. Lit. 111. 
| . Vid. . 2 
feld's caſe and Lovie's * in reſpett of the Cont. 21.5.C. 
x Roll. Abr. 
: fete of wills, - 6009. F. 1 vid. 


reaſon ſupra, 
147. viz. feme 


2 covert was de- 
Eſtates in fee-ſimple are either legal or equi- er. 


table. 


Equitable eſtates are where truſtees are inter- 
poſed for the purpoſe of effectuating particular 
objects of the creator of ſuch eſtates ; the eſtate 


of ceſtui que truſt in ſuch. caſes. was enn 
ſtiledan Uſe,” 
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Per Wray. 


Andreus, 
x Leon. 256. 


1 Leon. 257%, 


Muwning verſ. 
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We have already ſeen, that uſes were the 
medium through which deviſes were rendered 
yniverfal previous to the ſtatute of the 25th Hen, 


VIII. which, by transferring the poſſeſſion to the 
uſe, converted them into legal eſtates ; it is only 


neceſſary here to obſerve, that ſuch uſes or truſts 


as have been ſince retained in equity, not only as 
partaking of the original nature of an uſe, but 
alſo as hereditaments, ſtill continue deviſable, 


A truſt eſtate ſuſpended may alſo be deviſed, 
Thus, if feoffees to uſes before the ſtatute of the 


27th Henry VIII. had been diſſeiſed, by which dif. 
ſeiſin the uſe would have been ſuſpended, and af. 


terwards, during the diſſeiſin, cęſtui que uſe had; by 


his will, deviſed that his feoffees ſhoyld re-enter, 


and then make an eſtate to J. S. in fee. This 
would have been a good deviſe; for, by that diſ- 


ſeiſin the truſt and confidence repoſed in the feol⸗ 5 
fees Was not e though the eſtate Was. 


80 a \ deviſe of an uſe before 27th Henry VIII. 


by one ſeiſed with ſeven others, unto the uſe of 
himſelf and his heirs was held good by the court 
unanimouſly: 
ſuſpended, becauſe he was jointly ſeiſed wit 
ſeven others to his own uſe, and ſo the uſe for the i 
eighth PEE ſuſpended. 


and yet the uſe was in part 
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The principle, upon which the preceding 


eaſe turned was, that, when- the deviſe was 


to take effect, viz. at the time of the deviſor's 


death, all the poſſeſſion- of the land by the 


ſurvivor paſſed from the uſe, and then the uſe be- 
ing withdrawn from the e woe pals, 


The third head: of inquiry in a this chi is, 


What eſtates may be deviſed by perſons, having 


any eſtates or intereſts in things deviſable by vir- 
tue of the ſtatutes or by cuſtom, 


A fee-ſimple abſolute may beyond doubt be 
deviſed by tenant in ne abſolute. 


And a 5 abſolute, being of greater 


extent and latitude than any other fee-ſimple, 

it follows of courſe that any other fee- ſimple 
lefs than a fec-ſimple abſolute, that can 3 
created by act of the party and does not 
ariſe by act of law e mips be cxcated by 


devile, 


2 


tional therein, F the ſulject on which it is to 
attach be not within the ſtatute de donis ; as a de- 


viſe of an annuity to one and the heirs of 
his ors Wc 


Þ hus, one Win a &c-limple: abſolute | in 
poſſeflion, or in reverſion, or remainder in an 
her editament, may deviſe a fee-· ſimple condi- 


So 


Us 


_—_ 
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Gates v. Hoy. 80 likewiſe a determinable fee may, by de. 
246%. viſe, be carved out of a fee · ſimple abſolute 
As where one deviſed that his eldeſt ſon With 
his executors ſhould take the profits of his lang, 
until his youngeſt ſon ſhould. come to the age 
of twenty-two years, and then that the younger 
ſon ſhould have the lands to him and th 
theirs of his body. lt was the clear opinion of 
all the Juſtices, that the eldeſt ſon had a fee. 
ſimple in the lands until the younger ſon came 
to the age : of twenty-two, 


One having a fee-fimple abſolute in lands or 
tenements in poſſeſſion, reverſion, or remainder 
may allo, by deviſe, create a fee-tail ; as if he de. 
8 viſe his lands to one and the heirs of his 7 


gem 9 Fut a fee to widen . air fee, hath the 
len, Cro. Car. latter be abſolute, conditional, or determinable, 
57. 10 Rep. | | 

97. Salk 231. cannot be created by deviſe; becauſe either of 
Sea vid. infra, cheſer fees exhauſts all the intereſt or eſtate which 
as to ex ecuto- 


ry deviſes, the law conſiders as veſted in the perſon of the 


peo deviſor in any hereditament deviſed, and con- 
wulle lb. veys to the deviſce the whole eſtate. And there- 
fore no reverſion expectant is left in the deviſor 

out of which a remainder» expectant, in the ſtrict 

ſenſe of tlie word, may be limited; for, when all 

the eſtate a man has is given away, nothing can 

rernain: and a fee-ſimple contains all the eſtate 

4 man | 


T4399 1. 


2 man can have in him; and, | conſequently, 
after he has limũted that, no other or further 
eſtate remains-in him to en of. 


Theidfote if dne devile land to A. in fee, 
and if he die without heir, that B. ſhall have 
the land, this deviſe to B. is void; for that one 
| fee-ſimple cannot depend upon another fee- 
ſimple by the rule of 2770 | | 


And the ble of tow is the ſame 5 to a | ſee- 
ſimple conditional. 


yy 


Thus it Was held by Lord Hardwicke, in ite Stafford vert, 


Bulkley, 


caſe of Stafford and Bulkley, that where a per- 2 Vez. 180. 


Turner verſ. 
ſonal annuity, having no relation to lands and Turner, 


; tenements, nor partaking hg of the nature of rent, Clam 3 
was directed to be ſettled to one for life, and the 4 2 
heirs of her body, that the limitation muſt be 
of a fee-ſunple | conditional, and that, conſe- 
quently, ' no remainder could be limited over 
thereupon; for no remainder could be created 8 
of any ſuch eſtate not within the ſtatute Ae 
donis; for, before that ſtatute, it was but a poſ- 
ſibility of reverter, out of which a remainder 
could not be limited, upon this notion, that; be- 
ing upon a poſſibility, it could not be grantable 
over; and, if before the ſtatute de donis a man 
| had granted lands to another and che heirs of 


his 


' 1 Roll. Abr. 
co, F. 2. 


Co. Litt. 111. 


T 440 1 


his body, and : ſaid, i in default of ſuch iſſue ta 
B. and his heirs, that grant over had been 
void. 


But, the ſtatute de donis altered the nature of 
theſe conditional fees, when applied to real he. 


reditaments; the conſtruction of that ſtatute be- 


ing, that che donee or deviſee has no longer a 


conditional fee- ſimple, but that, by the ſtatute, 
the eſtate is divided into two parts, leaving in the 


donee of his alience a particular kind of eſtate 


_ denominated a fee-tail, and veſting in the donor 


the ultimate fee- ſimple of the land expectant on 
the failure of iſſue, which expectant eſtate takes 


effect as a reverſion or remainder, 5 


= herefore 1 one, having lands, tenementz, 


or hereditaments, ſavouring of the realty, in fe- 


ſimple, deviſe the ſame to A. for life, remainder 


to E. in tail, remainder to 5 in fee; this deviſe 


of the remainder in fee will take effect out of 
the reverſion expectant on the determination of 


the fe- tail, and will be valid although, a an eſtate 
in lee tal precede it.: 


3 one e having a fee may deviſe an . 


lets. than a fee, ; as an eſtate to one for his own 


life, or for the life of another. And the de viſce 
thereof may, by 1 virtue of ſuch deviſe, immedi- 
DE, | _ ately 


1 241 13 


10 upon the death of the deviſor, enter upon 


the thing deviſed. 


If a deviſe be of an eſtate for life only, the 
reverſion will deſcend to the heirs of the deviſor 
and veſt in them. 


But a tenant in fee-ſimple having, after ſuch | 


deviſe for life or in tail, a further eſtate remain- 
ing in himſelf, part of the fee-ſimple, may pro- 
ceed further, and deviſe other eſtates to take ef- 


fect upon the expiration of ſuch eſtate for life or 


in tail, until he has exhauſted his whole fee. 


But a doubt was formerly entertained, whe- 


ther, when the deviſe itſelf created a thing dle 


nov, and was not the diſpoſition of a thing 


already in being, a remainder thereof could be 
limited to take effect after an eſtate; leſs than 
a a fee, diſpoſed of thereby in ſuch new created 
thing; and therefore it was held that, if a man 


deviſed a rent charge for term of life, he could 


not thereupon graft a remainder in fee of the 


ſame rent; the. reaſon. of which was that, the 
rent being a new thing, there was no fee-ſimple 


of it in the grantor, conſequently, he had no re- 


verſion in him after the eſtate for life out of which 
the remainder could take effect. But this 
opinion Was ſhewn to be fallacious, and over- 


Plowd. Com. 


35 M. 153 
E. 4. 9 & 
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Smith v. Far- 
naby, | 
Carter 52 
S. C. 1 Sid. 28 5. 

2 Keb. 29, 55, 
84. 1 Lev. 144. 
2 H. 4, 6 b. 
Broo. Don. 8. 
8 Hen. 4. 19 b. 

Colling- 
broke's caſe, 
Bro. Abr. 19. 
Pl. 26. Crom- 

_ well's caſe, 

2 Rep. 69. et 
Week's v. 

Peach, 2Lutw. 
1218. lenk. 

1 Cent. 30. 


Plow d. 1 34, 
159, 170. | 


Ibid. 34, 136, 
1555 190. 

10 Rep. 97, 

320. Co. Litt. 


378. Dyer 140. 


\ 
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turned upon a full conſideration thereof in the 
caſe of Smith and Farnaby, the judgment in 
which was affirmed in error; for ſuch a deviſe 
is not, in law, conſidered as the diſpoſition of 2 
remainder, but as a limitation of the eſtate 


meant to be given in the thing created de nous, 


and the whole operates as an entire eſtate. 


In the caſe alluded to A. beitet of Jands in 
fee, deviſed them to his ſon and his heirs, and 
deviſed a rent of L. 50 per annum going out of 
them to another ſon, and that, if that fon 
ſhould die without heirs male of his body, then 


the rent ſhould remain over to another and 
his heirs males. And one queſtion made there- 


grant or deviſe, might be limited by way of 


remainder? And it was held that it might; for, 
that this was all but one eſtate being by one 
conveyance, in like manner as if it had been 


to J. 8. abe his heirs. % 


„ ad 


— 


: The moſt ö pt and proper word to create a re- 


mainder, is the word © remainder” itſelf. 


To make a good remainder, there muft be 
A particular eſtate precedent, and that muſt be 
created at the ſame time when the remainder is 
made, a8 a foundation to bear it up. This par- 
ticular 
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ticular eſtate muſt continue till the remainder 


veſts, There muſt be a remnant of the eſtate 
in the leſſor to grant after the particular eſtate 
granted. The remainder muſt paſs out of the 
donor preſently to him in remainder; or elſe 
it muſt be in cuſtody of law and in abeyance. It 
muſt veſt in eſtate either preſently during the 


particular eſtate, or eo inſtanti when it doth end, 


not afterwards, There mult be alſo a perſon 


capable of it at the time of the creation of the 
eſtate, or at leaſt one that by common and ordi- 


nary poſſibility may be capable at the time 


when the remainder doth happen; and if it be 


ſibility as 1s near, common, and ordinary ; as 


death without iſſue, coverture, &c. and not re- 


mote as entry into relies, „ 


and 4 term a nova in 1566s. may be created 
by deviſe. As where one © gave, granted, will- 
« ed, and bequeathed his lands to his ſon Tho- 


Lovie's caſe, 


15 Rep. 78. 


« mas, and to the heirs males of kis body law- D 


e fully begotten, from and after his death, for 


and during the term of five hundred years 
© then next enſuing, fully to be complete and. 
« ended.” By ſuch a deviſe the deviſer has 
10 eſtate for five hundred Years, | ſo HOES as ÞE has 
iſſue of his war 


. And 
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Hayler v. Rod, 


1 Peer Will. 
366. 


1 * 1 
And the limitation, in the preceding caſe, be. 
ing during the term of five hundred years, the 
term will determine whenever there ſhall be a 3 
failure of iſſue male. 


Fut, if one, ſeiſed in fee, deviſe to B. his exe. 
cutors and adminiſtrators for ninety-nine years, in 
truſt for himſelf and his wife for their lives and 
the life of the ſurvivor, and, after the death of the 
ſurvivor, | in truſt for the heirs of their two bodies, 


and in default of ſuch iſſue then in truſt for 
the heirs of his own body, and in default of | 
ſuch iſſue in truſt for the heirs of the ſurvivor | 


of the huſband and wife, and the huſband die 


without iſſue living the wife; the truſt of this 


term will be veſted in the wife for the remain- 


der of the ninety-nine years notwithſtanding the 
failure of iſſue, and it will not deſcend to the heir 


at law of A. who was intitled to the reverſion 


in fee expectant on the term, as a term attendant 


19 on the reverſion. 


8 1 of the diſtinion made he: 
tween the former and the latter of the two pre- 


ceding caſes ſeems " be, that in the former 
caſe the word © term” is underſtood | in its tech- 
nical ſenſe, that is not merely as ſignifying the 
time ſpecified, but alſo the eſtate and intereſt 
chat * * the leaſe; ; and the eſtate and in- 


X . tereſt 
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tereſt that paſſes by ſuch leaſe is an eſtate to 
his fon Thomas and the heirs of his body; which 
eſtate may determine for want of a perſon to hold 


it (viz. an heir of Thomas's body) within the time 
of five hundred years; in which caſe the term, 


which was to be governed by the continuation 
of heirs of the body, will ceaſe ; but, in the 


latter caſe, the limitation, ſpecifying the time 
only of continuance and limiting the truſt, in 
caſe of failure of iſſue, to the ſurvivor of the 


donee and his wife and the heirs general of the 


ſurvivor, though a void limitation, yet is ſuf- 
ficient to ſhew the intention of the donor, that 


the term ſhould not determine until the time li- 


mited elapſe. Sed guare. 


Eſtates limited: by deviſe, either by virtue 
of the ſtatutes of wills or the cuſtom of de- 


viſing, may be either abſolute or conditional, 
Firſt, under the ſtatutes. 


As where one gives his lands to his wife for 


term of her life, upon condition, that ſhe ſhall 


find Jaſper, her eldeſt ſon, at ſchool, and edu- 


cate him in virtue and good morals at her 


coſts, until he ſhall arrive at twenty-one. Such 
condition may be annexed to an eſtate given by 


LS 3 DE da A 


SLE 


vr 126, b. 
Pl. 351. | 


Et vid. Guthvie | 
V. Aſhby infr ay 


et Ruddall v. 


Mil v ard, Sa- 5 


ville 76. 
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Dyer 126. 


Talbot 164. 


will vnder the ſtatütes 524 and 34th Hen VIII 


they giving power to the deviſor to make de- 
viſes & at his free will and pleaſure.” 


Secondly, under the cuſtom. 


As where a deviſe was, that the executors of 
the deviſor of lands deviſable by cuſtom ſhould 
fell, the land; here a condition aroſe by implica- 
tion, and if they.omitted to {ell the heir mu 
enter for breach thereof. . | 

„ 

80 where one deviſed certain houſes in 
London to A. and B. in fee to hold in 
common, upon condition that they and their 
heirs ſhould pay an annual rent, iſſuing out 


of the faid tenements at the days and times 


therein mentioned, to the wife of the deviſor 


during her life, &c.; the rent being in arreat 


and no demand made by the wife, the heir en- 


tered for breach of the condition ; and his ry 
* held good. 


nd conditions in 1 wills may be eiter prece- 
dent or fubſequent. | 


But wee are no technical words to diſtingui 


: conditions "Oui: or 9 ; but „ 
_ lame { 


8 — , F 
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fame Words may indifferently make either, ac- 


cording to the intent of the perſon who creates 


the condition. 


Thus a condition deſcribing the qualification 


of a petſon who is to take, is in its nature a con- 
dition precedent ; as a deviſe of 2007. to A. pro- 


vided ſhe continue with the teſtator's executors 
until ſhe attain twenty-one; but if A. ſhould be 


taken from them by her father before ſhe attain 


twenty-one, or marry againſt their conſent, then 


ſne to have but ten pounds. Here if A. marry 
without conſent ſhe ſhall not have the legacy of 


2001. but only the 101. for the marriage with 


conſent i. is a condition precedent. 


80 whaie one deviſed lands to truſtees and their 


heirs in truſt, to pay ſuch of his debts and lega- 


cies as his perſonal eſtate ſhould fall ſhort to pay, 


and then in truſt for his niece E. his heir at law 


x for her life, in caſe ſhe, within three years after 
his death, ſhould be married to D. remainder to 
her firſt and other ſons, by D. in tail male, &c. 


This was held to be a condition precedent; for, 


Creagh verſ. 
Wilſon, 
2 Vern. 573. 


Bertie verſ. 


Falkland, 


2 Vern. 340. 


by the will, the three years profits after the 
death of the teſtator were to be applied to pay 


the debts, ſo nothing deſcended | in the mean time 8 


or veſted.” 


Is. Aut 


r John Robin- 
ſon verſ. 
Comyns, Rep. 
Temp. Talbot, 
165. | 


Vid. Av elyn 
verſ. Ward, 
1 Vez. 420. 
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But where one deviſed all his lands unto A. 
and his heirs, to the uſe of B. and his heirs for 
payment of his debts, and afterwards in truſt for 
C. and the heirs of her body, remainder to D. 
and his right heirs, upon condition that he ſhould 
marry C. the condition was held to be ſubſe. 
quent; for, the precedent limitation was an eftate 
tail in poſſeſſion, and there was no reaſon to con. 
clude but that, as to the remainder likewiſe, it 


was the teſtator's intent to have it veſt immedi. 
ately in D. The limitation was immediare, al. 


though the condition on which it depended was 
. 


80 if ne deviſe his real eſtate to A. and his 
heirs, upon expreſs condition that, within three 
months after his deceaſe, he ſhall execute and 


deliver to B. a general releaſe of all demands, 


Fearn on 


Contin.Rera. 1. 


which he may claim of his eſtate or any | 
part thereof, for what cauſe ſoever. This will 
operate as a condition ſubſequent, and the eſtate 
will veſt in A. to be defeated or not t according to 
what happens afterwards, 


Eſtates in hereditaments created by deviſe 


may be either veſted or contingent. 


| An eſtate veſted bs whore: there is an immedi- 
ate ri ight of preſent or future enjoy ment, in which 
FED view 


aha 

>, 
7-12 2008 

IR 
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view of them eſtates are either veſted in intereſt 
or in poſſeſſion. 


Where there 1s a right of preſent enjoyment, 
the eſtate is ſaid to veſt in poſſeſſion. As if a 


deviſe be to A. for life, remainder to B. in 


W tail, A. dies, B. 8 eſtate immediately veſts in poſ- 
ſeſſion. 


WW But where there is only a preſent fixed right of 
W future enjoyment, an eſtate is ſaid to veſt in in- 


tereſt, As if a deviſe be to A. for life, remain- 


der to B. in tail; here B.“ s eſtate, from the very 
inſtant of its limitation, is capable of taking 
effect in poſſeſſion, and B. has a right to enjoy it 


il the poſſeſſion fall by the death of A. But 


until that event happens, B. has no right to the 
poſſeſſion; until then, therefore, it is veſted 1 in 


ieren e 


" And ſuch chte 1 in intereſt may be 


either abſolutely veſted, or veſted in ſuſpenſe, as 
| if a remainder be limited in truſt for ſuch child 
or children of T. M. on the body of J. S. law- 

fully to be begotten in ſuch manner, &c, as 
T. M. and J. S. ſhall by deed, &c. appoint, and 
for want of ſuch appointment, then, &c. to all 
and every the children, &c. ſhare and ſhare alike. 
This remainder veſts i in intereſt | in ſuſpenſe until 


Ibid. 


Ibid. 


Vid. 2 Ves. 118. | 
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Fearn's 


Cont. Rem. 2. 


T5 Rep. 95. 
1 Int. 18. 
Dyer 33. 


LL 4c] 
the father's death in ſuch children as come ir 
He, liable to be varied as to the quantum of the 
proportions as they ariſe, and ſubject to be di. 


by . 


A contingent eſtate, as we have before. men. 
tioned, is where a right is to accrue upon an 
event which is dubious and uncertain. 


We have ſeen that, from the nature of the in. 
tereſt in lands, tenements, and hereditaments, re- 


cognized by the municipal laws of this country, 
no remainder can be limited to take effect aſter 


or reſt upon any eſtate in fee- ſimple; becauſe a 


 fee-fimple exhauſting all the intereſt that a donor 
has, when the whole is granted there can be no 
remainder. But although the law will not re. 


cognize a remainder to take effect after the ex- 
Arm of a fee, yet, by way of indulgence to a 

man's laſt will and teſtament, and in favour of 
the intention of deviſors where otherwiſe the 
words of a will would be void, it permits, under 


certain reſtrictions, a fee or other eſtate to be 


_ ſubſtituted as an alternative in the place of a fee 


Cro. Ja. 592. 


before limited; provided the ſubſtitution be to 
take effect within a reaſonable period of time. 
Deviſes of this nature are called executory, be- 
cauſe the eſtates thereby limited to take place, by 
way of ſubſtituri ion, have no preſent exiſtence in 


conſideration 
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L onſideration of law, but merely a capacity of 
A niſtence, and of being executed, i. e. zaking 
effect, when the contingency upon which they 
ire limited occurs. 


= Thus a deviſe of lands to a man's wife for 
nie, remainder to C. his ſecond fon in fee; pro- 
W yided that, if D. his third ſon ſhould, within 


W three months after the wife's death, pay c001. to 


| WEI heirs, is ove as an TOON deviſe. 


So it is if A. deviſe to B. his for and his heirs 
for ever, and if he die without iſſue living A. 
then C. to have thoſe lands to him and his heirs 
for « ever. | 


Fo the former caſe, C. took a veſted fee- 


ſimple, and the limitation to D. was good as an 
executory deviſe to take effect if D. paid the 


Marks verſ. 
Marks, 

To. Mod. 420. 
S. C. Strange 
129. . 


Pell verſ. 
Brown, Cro. 


Ja. 590, 1 Eq. 


Ca. Abr. 187. 


e 2 Roll 


1 | 


Joo l. within the time limited. And, in the lat- , 


ter caſe, B. took a veſted tee-ſimple, and the 


limitation over to C. was an executory deviſe to 


take effect on B. 's dying without iſſue 1 in the ; 


: life-time of A. 


If there be a oarticular eſtate with a remain- 


der ſo limited, the happening of the condition 


will not deſtroy the particular eſtate. As if | * 


| Dyer 127, 2. 


Allen verſ. 
__ Rivington, | 


Dyer 354, 114+ 


Pell and 
Brown, 2 Cro. 
590. 


plete defeazance of the firſt fee upon that event, 
but by no means tend, independant of ſuch event, 

to abridge or narrow the extent of the eſtate firſt 
limited, or to reduce it from a fee-ſimple to an 
eſtate tail; becauſe the latter clauſe, © if he die 
ce without iſſue,” is not abſolute and indefinite, 


of B. but of 0. * 


obſerve the diſtinction between the words, © and 
c if he die without iſſue, (uſed with reference to 
the firſt deviſee) ſtanding alone, and the words 


as an explanation of the teſtator's intent who ſhall * 
ſucceed, namely, iſſue of his body, and whenſo- 


L preceding eſtates with a collateral determination, 
give effect to a conditional limitation to another 


232 J 


deviſe land to B. for life, remainder to C. in fee, 
provided that if A.'s wife, being enſeint, ſhould 
be delivered of a ſon, then the lands ſhall remain 
to him in fee; and A. die, and a ſon be born. In 
ſuch caſe this proviſo will not deſtroy the eſtate 


It is neceſſary, in aid theſe caſes, to 


« if he die without iſſue living A.“ or the like, or 
& before A. arrive at twenty-one years of age,” 
&c. ſo uſed ; for, the former words operate only 


ever the deviſee dies without iſſue, the land will 
remain over. But the latter words qualify the 


if ſuch an event happen, and operate as a com- 


whenſoever he die without iſſue, but it is with a 


contingency, 2 if be die without iſſue /iving A. or 
| © before 
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8 before A. come to twenty- one years of age, 
| for the firſt deviſee may ſurvive A. or have iſſue 
alive at the time of his own death living A. in 
the one caſe, or ſurvive A. 's arriving at the age 
of twenty- one years in the other, in which caſes 


the firſt eſtate ſhall not be abridged, but ſhall 


| only be abridged if the firſt deviſe die without 


iſſue living A. or r before A. come to twenty-one 


yearsof age. 


Thus, where the manor of D. was holden by 
knight's ſervice, and A. the anceſtor, &c. by his 


Hinde and 


Lyon, 3 Leon, 


64. 


will deviſed the whole manor to his wife, until his 


ſon and heir ſhould come to the age of twenty- -four 


years, and that when his ſon arrived at the age of 


ewenty-four years, his wife ſhould have the third 


i part thereof fer her life, and his ſon ſnould have 
We the reſidue ; and that if his ſon ſhould die before 


he came of the age of twenty-four years without 
heirs of his body, the land ſhovld remain to B. 


The deviſor died, the ſon came to the age of | 
twenty-four years. And the queſtion Was, 


Whether the ſon had an eſtate in tail, for then 
for two parts he was not in by deſcent? and 
Dyer and Manwood were of opinion, that here 


was not any eſtate in tail; for no tail ſhould riſe 

unleſs the ſon had died before his full age, and 
therefore the tail ſhould never take effect, and 
the fee ſimple did deſcend and remain in the ſon, 


. unleſs 


Collinſon verſ. 
Wright, 1 Sid. 

148. 

Clache's caſe, 

Pyer 330, 331, 
354. 4. 
Chadock et 
Cowley's caſe, 
2 Cro. 695. 


_ immediately; for the eſtate tail was limited to 
commence upon a ſubſequent contingency. 


Spalding verſ. 
Spalding, Cro. 
Car. 185. 
Bridgman, 
fol. 102. 

Fearn's Cont. 
Nem. 307, 2 


prall not abridge, qualify, or reſtrain the preceding 
deviſe, or make the eſtate tail conditional, but in- 
aſmuch as there will remain a further eſtate or 

intereſt by way of remainder, to be diſpoſed of, 


deſcent of the entire manor. 


'T 356 3 


unleſs that he died before the age of twenty-four 
years, in which caſe the eſtate would then hay, 
veſted with the remainder over; but the ſon 
having attained to that age, he had the fee by 


So in the caſe of Collinſon and Wright, where 
the teſtator deviſed land to his ſon and heir; ang 
if he died before his age of twenty-one years, and 
without iſſue of his body then living, then the re. 
mainder over; the ſon ſurvived twenty-one years, 
and then fold the land and died. And the 


queſtion was, If the ale was good, which de. 


pended upon whether the ſon was ſeiſed in fee 
or in tail? And it was held, that he had a fee 


Again there i is a a diſtinction between the be- 
fore- mentioned caſes, and caſes where the firſt 


limitation is in tail and not in fee; as if the li- 


mitation be to J. S. and the heirs of his body 


in fee, and that, if J. S. ſhall die living A. then 


the land ſhall remain over to J. N. and his heirs, 
or to J. N. and the heirs of his body; that 


to 


wy, Iu 
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tall, ſuch words will be conſtrued as a condi- 
tional diſpoſition of ſuch remainder, that is a 
diſpoſition, by which if J. S. dies living A. at the 
time of his death, J. N. will become intitled to 
ſuch remainder, but if J. S. leave iſſue at the 


years afterwards to fail, then J. N. will have no 
title to ſuch remainder, but it will be undiſpoſed 
| of by the will, and conſequently will deſcend to 
the heir at law. And in the mean time both 
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Vill not permit à freehold in land to be limited to 


W intereſt without a preceding eſtate to ſupport i it, 
. e) a future intereſt unſupported * by any 
preceding frechold. As if one deviſe to the heir 
Jof J. S. after the death of J. S. this is good as 
| an executory deviſe. So if A. deviſe lands to B. 


9 | 
7 


to take effect on the determination of the eſtate | 


time of his death, and that iſſue happens ſeveral 


$0 although the policy of the law of England 


W commence at a future time by any conveyance 

ier vivos upon a principle now grown obſolete ; 
yet, for the reaſons before ſuggeſted, and in ſimilar 
W circumſtances, it admits the limitation of a future 1 


in fee, to commence and take effect ſix months 
after the teſtator's death. Of the ſame nature 
is a deviſe of his lands to de — by! his « execu- : 


1 02 326 LT T0 


dhe firſt eſtate tail, and the remainder will be 
3H liable to be barred * a recovery ſuffered by 


3 Oro. 547, 48. 


1 Salk. 226. 


Clarke v. Smith, | 
1 Lutw. 798. 
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Haynſworth 
verſ. Pretty, 
Cro. Eliz. 833, 
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Supra 253, 254. 


| Pay 8 caſe, 


Cro. Elis. 878. 


tors if his heir fails of e oh ag a um 2 


daaghter and their heirs; it was reſolved, tha 


and that it was but a future deviſe to the ſecond 
ſon and daughter upon the eldeſt ſon's default of 


Michaelmas following for five years, remainder 


mas; this was held good by way of executory 
2 1 7 „ 


It 7 Lp 18 allo 33 kind of geviſe which is 
T walled a condicional limitation. 1 


5 lie, remainder to another i in tail, remainder to 
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ſick s day. hoon iy ee abi 


Again, where one had iſſue four ſons and , 
daughter, and deviſed to his younger ſons ang 
daughter legacies of 20/7. to be paid by his eld 
ſon, and deviſed his land to his eldeſt ſon in fee 
upon condition, that, if he paid not theſe legs. YH 
cies, his land ſhould be to his younger ſons and ZE 
the firſt deviſe to the ſon and his heirs in fee, be. 
ing no more than what the law gave, was yoid; 


payment. 


So where one deviſed his land to 5 8. from 


over to P. and his heirs, and died before Michael 


7 


8 This Gn: of Ariſe rakes "effect. in two 
ſtances. 12 Ban e 6 
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beer in fee, upon condition that tenant for 
life, or in tail in remainder, ſhall do or omit do- 
ing a certain act. Secondly, Where a particu- 
lar eſtate is deviſed to the heir at law of the 
teſtator, with remainders over, upon condition 
that the heir at law ſhall do or omit doing ſome 
particular act: In theſe caſes the Imitation to 
the particular tenant does not operate as a con- 
| dition of which the heir may take adyantage, 
but as a limitation to determine the particular 
eſtate. | 
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This mode of conſtruction upon limitations 
| was adopted by courts of law in order to give 
effect to the intent of the teſtator, where it could 
not have operated had the ſtrict legal conſtruc- 
tion upon ſuch words prevailed; for, it being a 
maxim at the common law, that none can enter 
for a condition broken but the perſon from 
whom the condition moves, i. e. the grantor or 
donor, or his heir; and the conſequence of the 
grantor's or donor's, &c. taking advantage of a 
condition, by entry or claim, being a defeazance 
of the livery made upon the creation of the eſ- 
ate, and conſequently of all eſtates as well in poſ- 
S {ſion as in remainder depending upon that live- 
ry, the donor or his heir being, by ſuch entry,in of 
che ſame eſtate as he had before the condition 
and the eſtates depending thereupon were created, 
e ERIN "oo 
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the eſtates in remainder, limited by deviſe in 
the firſt inſtance after ſuch eſtate on condition tg 
a ſtranger, not the heir at law, would, by the 
entry of the heir of the deviſor (and he alone 


could enter in caſes of ſtrict conditions) have 
been utterly void. 


But, where a deviſor in the limitations in his 
will uſes ſuch conditional words, and proceeds 
further to limit other eſtates over on breach of 

e condition, it clearly is not his intent, that the 


ſubſequent eſtates limited ſhould be defeated in 


conſequence of that act, which he means ſhould 
give life to them. Now it is a maxim of law, 


that the words of every man, expreſſed in his 


will, ſhall be taken and expounded according to 
his intent and meaning; therefore in theſe caſes, 
the penalty inflicted (namely, the forfeiture of the 


-eſtate of ſuch tenant on condition) is not conſi- 
dered as a condition to defeat all the other eſtates, 


when it appears to be the intent of the party that 
the whole eſtate 1 is not to be defeated, but the de- 


viſe i is taken as in nature of a limitation, that is, 
as if it were to the particular tenant until he break 
the condition, and when he does any act to break 
the condition, then his eſtate to end by act of law. 
So that, after the act done, the eſtate of the 
tenant on condition ſhall ceaſe and be diſſolved, 
in like manner as where land is given to a man 


as 


1 259 J 

cas long as J. 8. ſhall have iſſue of his body 
br until J. S. die without iſſue of his body, re- 

mwmainder over; in which caſes, if J. S. die without 


iſſue, the land and the freehold in law will be 


preſently in the remainder man, ſo that he has the 
poſſeſſion in law before entry. And this con- 
ſtruction is well warranted as to wills, the rule 
being, that where the intent is ſhewn by words 
and they are not aptly put, there, ſuch ſenſe ought 
to be put upon the words as is ſuitable to the 
intent ; and therefore, as, in ſenſe, ſuch words 


clearly deſign limitations, they ſhall import them 
in deviſes, where the intent only is regarded, and 
the words, although not apt in law for the mat- 


ter, are drawn to the intent. 


And in inſtances of the ſecond kind, viz. 


where the eſtate ſubjected to the condition is 


W given to the heir at law, it is the intent of the de- 
= viſor that he ſhall do or be reſtrained from doing 


that, which is the ſubje& matter of the condition. 


But if, in ſuch caſe, it were taken to be a condi- 
tion, and that there were no other penalty for the 


breach of it but entry only, then if the heir, him- 
ſelf, did the act or thing forbid, or omitted doing 
the act or thing required, the condition would 


be thereby extinct; for the title of the condition 


paſſes with the land, ſo that he cannot enter for 
the condition broken by himſelf contrary to his 


8 2 


(Is ES AT » V ̃ ̃ ̃ rĩꝑü — —v—v— —ᷓ—ꝛ— Ü 


thi. „ ˙·˙AA wm 
n —— — m. - - 
: Wa 


15 
1 
£40 


n 
4 W A we 3 = — 


2 — 8 — WW 


- — 2 2 
. I” 8 — te; * * ; I — 
Yo uh N r Tr 2 Gl FO RE et ce Ate 2 4 — 85 Rs 
es 155 Ig 2 BED Nl, 3 _ r r . 3 n = 
44G E TA FFF ES . ö 
Ih Ss £25 


is 
Ee! 
y 
7 
7 
U. 
1 
* 
» 


[ 260 1] 


own act; now this would be inconſiſtent wich th, 
intent of the deviſor, who means that the heir 
ſhould be reſtrained to do or from doing the ag 
ſubjecting his eſtate to the penalty; and therefore 
to the end that the intent of the deviſor may be 
effected, it ſhall not be a condition, but the lay 
annexes another penalty to the heir, which i; 
greater to him than a condition carries along with 
it, if he comply not with the intent of the deviſor. 


Ak. 4. And therefore wherever there is a limitation 
with remainder over, made in the words of 2 
condition, which would be conſtrued as a con- 

dition if it could take effect as ſuch, there it 


ought to be conſtrued as a limitation if it 
cannot. 
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2 5 K. Ty it was held, in an 7 of the feſt | 
408. kind, VIZ. where A. deviſed land to his ſon in 
tail, remainder to another of his ſons. in- tail, re- 
mainder to S. his daughter in tail, with divers re- 
mainders over to others of his own name; with 
a clauſe, that if any of the tenants in tail aliened, 

fold, waſted, mortgaged, or diſcontinued the ſame 
eſtates, that then he or they ſhould be utterly 
excluded from any benefit of the deviſe thereof 

do him or them, and the eſtate ſhould. immedi- 

ately come to the party next in tail; that this 

clauſe of reſtraint | in the will was not a condition 

855 requiring 
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requiring a re-entry, but a conditional limita- 
tion which utretly diſſolved and determined the 


eſtate. 
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And where an eſtate is to remain over for 
breach of a condition, and the ſame is deviſed by 
expreſs words of condition yet it will be intend- 
ed a limitation, 
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Thus if a man have iſſue two ſons, R. the Wiſeraan vert. 
| 25 | Baldwin, 
elder, and H. the younger, and alſo two 1 Roll Abr. 


11 ; 
daughters, and deviſe certain lands to H. in tail Lady Fry? '; 


caſe, 1 Vent. 
when he ſhall come to twenty-four years of age, 202, 321, 323. 


Pa 1. 
pou condition that he ſhall pay to his two Hayward, 


fa *; a a BY 1 27 it Mod. 67. 
daughters 20 J. a year at their full age, and, if the 2 Salle. 556. 


aid H. die before twenty-four, then wills that pogo 
R. his ſon and heir ſhall have the ſame lands to glides. i 
him and to his heirs, he giving and paying unto © 9 D 
his ſaid daughters the ſaid money in fuch man- York. youre 
ner as H. ſhould have done if he had lived ; and 4: du: theſe 
if his ſons H. and R. (if the ſaid lands come to orer- ruled. 
the ſaid R. by the death of H.) do not pay the 
aid money to his daughters aforeſaid, then wills 

that his ſaid lands ſhall remain unto his daughters 

and their heirs for ever: This is a nie on 
the eſtate of H. and not a condition, ſo that if 
H. pay not the ſums to the two daughters after 5 
his age of twenty- four years and at the full age 
of the R. ſhall have this by way of 
„ limitation, 
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Fulmerſton 
verſ. Steward, 
Cro. ſa 592. 
Dyer 33. a. 
Cro. Eliz. 359. 
1 Eq. Ca. Abr. 
187. Et vid. 


velyny. Ward. 
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broken, becauſe otherwiſe, ex gratia, if this werd 


delynp. ad. their heirs to perform his will; and if they fail, 


then deviſe his ſaid lands to his executors and 
their heirs. This is a good limitation, and no 
condition; for, if it were a condition, it would 

be deſtroyed by the deſcent to the 995 
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limitation, and cannot enter as for a condition 


a condition, it would defeat the portions given ty 
the daughters and the future deviſe to them, 


which would be againſt the evident intent of the 


deviſor. 


And ſuch a conditional limitation will be 
good to introduce an executory or ſpringing de. 
viſe after a fee. 


4 ” A. deviſe to B. and C. his wife, daugh. 
ter and heir of the ſaid A. lands in C. to them 
and the heirs of B. upon condition that they ſhall 
aſſure lands in ſuch places to his executors and 


2 inſtance of the ſecond kind, viz. 3 I 
| the eſtate on condition is deviſed to the heir, 0C- 
curred likewiſe in Scholaftica's caſe above-men- 
tioned ; for the court ſaid that the -donee and 
heir, who was firſt in the tail, was intended to be 
reſtrained from diſcontinuing and barring his 
intail by feoffment, &c. as well as any of the 
others ; but he could not enter for the condition 
| broken . 


* — 
7 
- = 
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proken by himſelf contrary to his own feoffment; 


which was contrary to the intent of the deviſor, 
who meant that he ſhould be reſtrained as well 
as the others. | Thy 


Again, in the caſe of Wellocke and Hammond, 
where the condition operated actively the donee 
being required to do an act, the legal CORRS 
was held to be the ſame, 


In this caſe a copylibider in fee of land de- 
ſcendable in Borough Engliſh, having three ſons 
and one daughter, deviſed his land to his eldeſt 
ſon, paying to his daughter and to each of his 


other ſons 40 5. within two years after his death. 
The deviſor made a ſurrender according to the 
cuſtom of the manor, and then died. The eldeſt 
ſon was admitted, and did not pay the money 
within two years. The youngeſt ſon then en- 
tered into the land: and one point adjudged was, 
that the word Paying, here, made a limitation 
and not a condition; for, if it were a condition, 
1 would be void and to no purpoſe, becauſe it 
would deſcend to him that was heir to the con- 


dition, and ſo be extinct, and then there would 


| be no remedy, and therefore the law would 
_ conſtrue it a limitation of his eſtate, viz. that 

it ſhould ceaſe if he did not pay it, a and 8⁰ over 

: to the heir 1 in * — 5 


Nota, condi- 


Wellocke verſ. 


Hammond, 
Croke Eliz. 
204. 


S. C. 3 Rep. 21. 


tion, when 
eſtate in 
Borough Eng- 


liſh, deſcends 


to weir at com- 
mon law. 7 
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Avelyn verſ. 


Ward, 2 Vez. 


420. & vid. 
Rundal verſ. 
Ely, Carter, 
713 171. 


.\ 


Supra 263. 


Quere et vid. 


Scholaſtica's 
Caſe. | 


* 


intent of the teſtator, conſtrued as words of limi- 
tation; upon which principle alone the caſe of 
Mellocke and Hammond, before cited, which is 
the leading caſe on this head, was determined. 


teſtator's intention, that is, if it be not a neceſ- 


of his deviſe; or, if there be other parts of the 
deviſe, from which it may be fairly concluded 
that this could not be the teſtator's meaning, the 
court cannot imply that which clearly appears 
not to have been the teſtator's intention; and 
therefore, in caſe of an eſtate tail, the law will 
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So where A. deviſed his real eſtate to his 
brother B. and his heirs, on this expreſs condi. 
tion, that, within three months after his deceaſe, 
he ſhould execute and deliver a general releaſe 
to, his truſtee ; but if his brother ſhould negleg 
to give ſuch releaſe, then he deviſed it to B. his 
heirs and aſſigns for ever; the deviſee was held, 
by Lord Hardwicke, to take by way of a condi. 
tional limitation. 


But words, that are clearly words of condition, 
are, only for the purpoſe of effecting the mani 


Therefore if ſuch does not appear to be the 


ſary conſtruction to give effect to the other parts 


not raiſe this implication to prejudice the iſſue 


in tail, who are the firſt objects of the teſtator's 
bounty, in favour of a remainder man, who is 


only a — object; becauſe, though a con- 


dition 
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dition when annexed to an eſtate in fee 1 18 meant 


4 co be compulſory, yet, when annexed to an eſtate 
| tail, it cannot be ſo meant; but muſt be intended 


bderely as an intimation of the teſtator's wiſhes ; 
$1 {or, the donee may bar the eſtate tail, and the 
Condition will periſh with it. 


Thus where W. deviſed his eſtate unto D. W. 
bor life, remainder unto S. and the heirs male of 
3X | his body lawfully begotten, and the heirs male of 
3 | their bodies lawfully begotten ; and, for the want 
I of ſuch iſſue, to the heirs male of the body of 
3 D. W. and the heirs male, &c. and, for want 


of ſuch iſſue, remainder over. Provided always 
and upon the expreſs condition, that the perſons 


upon whom the eſtate ſhould deſcend and come 


did, and then ſhould, change their names and 
And he did alſo declare, f 


aake the teſtator's. 
W that his ſeveral deviſes of his ſaid eſtates were 
W !ikewiſe on the expreſs condition, that no perſon 
ſhould plow or commit any waſte on the pre- 


miſſes, &c. by felling trees, (unleſs for neceſſary 


j W repairs) or otherwiſe ; but ſhould forfeit the 


premiſſes and ground upon which the tree ſnould 
be ſo fallen, or on which ſuch waſte ſhould be 
committed, to the perſon who ſhould be next inti- 
tled to the premiſſes according to this will. And 
W then followed a deviſe of the places waſted to the 
| _ perſons next in remainder, The teſtator died, 
leaving 


Gulliver verſ. 


Aſhby, 
Blackſt. Rep. 


607. S. C. 4. 


Burr. 1929. 
et vid. Ruddall 


verſ. Milward, 


beſt reported 
Saville 76. 

S. C. Moore 
211. 
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Supra 260, 262, 1 | 
265: Saule 28. between the above caſe and that of Ruddal and 


Milward and Scholaſtica's caſe, both of which, 


of the ſubſequent remainder men in tail entered 
on the alienee of S. for a breach of the proviſo, by 


tional limitation, the breach of which diveſted 
the eſtate, Ez per curiam unanimouſly ; This was 
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bee D. W. and his nephew S. his hein 
at law. D. W. afterwards, entered and died; 
then S. entered, and held the eſtate for iba 
three years, and then ſuffered a recovery, and 
aliened it, but never changed his ſurname, ng 
took the name of the teſtator. Afterwards one 


S. not changing his ſurname as required by the 
teſtator. And one queſtion was, Whether the 
taking the name was a condition ſabſequent, of 
which the heir might take advantage, or a condi. 


not a conditional limitation. It was clearly not 
an expreſs limitation; and an implication of one 
could only be made in order to effectuate the teſ- 


tator's intention, and muſt be a neceſſary impli. 
cation to that purpoſe. Now here it was not fo, 
nor ſhould ſuch an implication be made upon a lini. 


tation aha (fates tail, 


It is neceſſary hes to Fubfarve the diſtinction 


at firſt view, the caſe of Gulliver and Abby ſeems 


Supra 265. 


to contradict : but, in Scholaſtica's caſe, there was 
a a deviſe over to the next perſon in tail, by ex- 


preſs words in caſe the condition were W | 
7 a 


{ Wy 1 

Whereas, in the caſes of Gulliver and Abby, and 
Ruddal and Milward, there was no deviſe over in 
caſe the conditions were broken; and, in that of 
BW .//iver and Aſbly, there was likewiſe in the 
a very next clauſe a deviſe over in caſe of breach 
b of the condition of not committing waſte ; from 
1 ; # hence it was clear, that the teſtator conceived 


Saville 76, 


that the mere breach of the condition would nat 


Ws occaſion the eſtate to go to the remainder man; 


bor, then, the whole eſtate would have paſſed to 
bim by operation of law, and the teſtator's 


meaning was, that only the place waſted ſhould 
pals, | 2 8 


WW The next kind of eſtates or intereſts, of which 
i mall ſpeak, are contingent remainders; and, as 
to them, I ſhall uſe Mr. Fearn's own words, as, 


of all others, beſt adapted to convey a clear 
conception of their nature and kinds. 


_ © Contingent remainders, ſays he, © are of 


Fearn's 


« event which may never happen, as if A. make 


** a feoffment to the uſe of B. till C. returns 
from Rome, and after ſuch return of C. then 


to remain over in fee; here the particular 

e eſtate is limited to determine on the return of 
C. an eyent which poſſibly may never hap- 
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ce 


« may not happen till after the determination 
« of the particular eſtate, 
-— 


| | a 


* 


* 


cc 


cc 


e Secondly, When ſome uncertain event, yn. 
connected with, and collateral to the deter. 
mination of the preceding eſtate, is, by the 
nature of the limitation, to precede the re. 
mainder. As if a leaſe be made to A. for 
life, remainder to B. for life, and if B. di 
before A. remainder to C. for life”; here the 
c event of B.'s dying before A. does not in 

« the leaſt affect the determination of the par- 
ticular eſtate, nevertheleſs it muſt precede 


ec 
«c 
cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 
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pen; and, therefore the remainder, which 
depends on ſuch contingent determination of 
the preceding eſtate, is dubious and con. 


tingent. 


and give effect to C.'s remainder ; but ſuch 
event is dubious, it may or may not hap: 
pen, and the remainder depending on it 13 


© therefore contingent. 


| 40 Thirdly. Where a remainder is limited to 


cc 


cc 


I 


cc 


take effect upon an event, which, though it cer- 


tainly muſt happen ſome time or other, yet 


As if a deviſe be 


made to J. S. for life, and after the death of 


J. D. the lands to remain to another in fee; 


8 


now it is certain that J. D. muſt die ſome 
time or other, but his death may not hap- 


( Pen 


1 6 0 
« pen till after the determination of the particu- 
lar eſtate by the death of J. S. and there- 
„ fore ſuch reraainder | is contingenn. 


„ x N Where a remainder is limited bia. 
to a perſon not aſcertained, or not in being 
at the time when ſuch limitation is made. As 
it a deviſe be made to one for life, remain- 
WE « der to the right heirs of J. S. or if a remain- 
3 | « der be limited to the firſt ſon of B. who has 
b « no ſon then born. In the former caſe there 
(can be no ſuch perſon as the right heir of 
I 4 J. S. until the death of J. S.; and, in the lat- 
cer caſe, B. may never have a ſon; or, if ei- 
WE « ther | event ſhould happen, viz. the death of 
J. S. or B.'s having a ſon, ſtill the ome 
« eſtate may determine previous thereto; in 
which caſes the remainders would be any 
TR are therefore contingent, | 
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<< But the iet whether an eſtate ſhall” tid 147. 
erer veſt in poſſeſſion or not, does not make 

it contingent; for, wherever there is a parti- 

a, cular eſtate, the determination of which does 

not depend on any uncertain event, and a- 
remainder is thereon abſolutely limited to a 

perſon in eſe, in that caſe, notwithſtanding 

* the nature and duration of the eſtate limited 

© in | remainder be . that 1 it may not endure 
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te beyond the particular eſtate; and therefore, 

< may never take effect or veſt in poſſeffon, 
« yet it is not a contingent but a veſted remain. 
« der. As if a leaſe be to A. for life, re. 
© mainder to B. for life or in tail; here, not. 
withſtanding B. may poſſibly die, or die with. 
ce out iſſue in the life-time of A. and conſe. 


e quently never come into poſſeſſion, yet is his 


<« remainder a veſted intereſt. 


« Tt is not the uncertainty of ever taking ef. 


e fect in poſſeſſion that makes a remainder con- 


te tingent; for, to that every remainder for life or 
ce jn tail is and muſt be liable, as the remainder 


ee man may die, or die without iſſue, before the 
ce death of tenant for life. The prefent capa- 
city of taking effect in poſſeſſion, if the poſ- 
ce ſeſſion were to become vacant, and not the 


« certainty that the poſſeſſion will become va- 
« cant before the eſtate limited in remainder 


ee determines, univerſally diſtinguiſhes a veſted 


” remainder from one that is N 1 


Eſtates, comm by devil may be cher le- 


gal or A 


Legal: '- As by deviſe of lands, or of an uſe 


ſince the ſtatute for een uſes into Lad 


ſeſſion. - > f 
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Equitable. As, firſt, by deviſe of an uſe be. 
| fore the ſtatute. for transferring uſes into poſ- 


ſeſſion. 


= Secondly. By deviſe of a truſt in equity. 


Firſt. By deviſe of an uſe; and it 2 clear, 
that an uſe might have been deviſed previous to 
| the ſtarote of uſes. 


As a deviſe of und ſuppoſes a conſideration, 


j it will lodge both the land and uſe in the de- 
Z viſce, if no uſe be limited upon it ; and it can- 
Y not be averred to be to any other uſe than to : 
me uſe of the deviſee ; for that would be an = 


averment contrary to the deſign of the wilt ap- 
Py in the words of! 5 


But if an uſe be expreſſed, it will enure 
to the uſe of ceſtui que uſe and will execute; 


for a deviſe only has an implied uſe, when no 


other is limited, and 0 facit — 
tacitum. 


_ 


Thus where H. ſeiſed as OS held. by 
knights ſervice, deviſed two parts of them to 


D. and his heirs to the uſe of T. his brother 
and his wife, and afterwards to the uſe of the 
fad T. and his heirs males: it was agreed 


that a deviſe AO be to the uſe of another, 


Fitzh. Dey. 22, 
30 Hen. 6. 


Nota. Is this 


_ ſenſe the ſta- 


tutes of wills 


are ſaid to ex- 
ecute the legal 


eſtate and the 
vſe. Vide 
more on this 

head infra. _ 


| 4 Rep. 4. 


2 Vent. 312. 


FHartop's caſe, 


Trin. 33 Eliz. 
1 Leon. 253, et 


vid. Moore 
5 197. 
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Popham 4. 


30 Hen. 6. 
Fitzh. Dev. 22. 


2 L. Raym. 875. 


Vid. Co. Litt. 
laſt edit. | 277 
278, in note. 
Siderf. 26. 


been. 


imparted it ; for although it be true that the ſta. 
tute of uſes ſpeaks of perſons ſeiſed to uſes by 


F 272 ] 

So it is ſaid, (34 and 35 Eliz.) that, if a my 
deviſe lands to another in fee, he hath the ug. 
and title of it ; but if it be limited to his uſe 
for his life only, the uſe of the fee ſhall be to th. 
heir of the deviſor ; for, by the limitation hig 
intent ſhall be taken to be otherwiſe than it 
would have been taken if this limitation had not 


And the better opinion ſeems to be, that 3 
uſe ſo deviſed will be executed by the ſtatute 
of 27th Hen. VIII. of uſes. Thoſe, who enter. 
tain the contrary opinion, contend, that, as the 
ſtatute of uſes preceded the ſtatute of wills, it 
could not extend to eſtates, created under a power 
that had no exiſtence until the latter ſtatute | 


virtue of wills, yet this muſt have applied to 


lands which were deviſable by cuſtom; „ as 


where a perſon, ſeiſed of lands deviſable by cuſ. 


tom, deviſed them to A. and his heirs to the 
uſe of B. and his heirs : or to uſes at common 


law; as where a feoffment was made to A. and 
his heirs to the uſe of B. and his heirs, and B. 


deviſed the uſe. To uſes of this deſcription it 


is admitted the ſtatute extended, but it is ſaid 


to be difficult to conceive how uſes, created un- 
der the teſtamentary power given by the ſta- 


t ] 


cute of wills can be within the __ of 
uſes. / 


| But if we confider that the ſtatute of uſes 
was a remedial law, made to remove the many 
frauds and inconveniences that were incident to 


uſes in the ſhape they aſſumed at that time, it 


ſeems by no means difficult to conceive that 


the benefit of it fhould, in conſtruction, be ex- 
tended to ſubjects not in exiſtence at the time 


of the making of it, but which were, when intro- 
duced, obnoxious to fimilar miſchiefs, 


1. rien Gan hoes. 
in reſpecting uſes created by will, that the legi - 


flature had that ſpecies of uſe in its conſide- 


ration, and was of opinion, that it was equally 
open to OO as ole created 1 in any other 


manner. . 


W 


| The thing then, reſpecting which this queſtion 


ariſes, viz. uſes created by wills, did exiſt at 


the time when the ſtatute of uſes was enacted; 


and was amongſt thoſe inſtances to which the 


remedies applied by the ſtature were poitited ; 


the only queſtion then ſeems to be, whether a 
ſtatute made touching a certain thing may not 
be extended to another thing of the ſame nature, 

| 1% lh 
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and in the ſame degree of miſchief, though not ex. 
iſting until afterwards? Now inſtances of this 
kind are by no means unfrequent in our books, 
Ex gratia. The ſtatute of Marlebridge, cap, 6, 
which was made anno 52, Hen. III. gave the 
wardſhip of the heir of the tenant who held by 
knights ſervice, notwithſtanding a feoffment 
4 Rep. 4. made by colluſion to the lord, at which time 
| wo ego the heir of ceftui que uſe was not in ward: but 
Na. = when the 4th Hen. VII. cap. 17. enacted two 
85 hundred years and more after, gave the wardſhip 
2 H. 8. 9a.b. of the heir of ceſtui que uſe, it was held, that if 
En ceſtui que uſe, after the ſtatute 4 Hen. VII. made 
a feoffment in fee by colluſion to defraud the 
lord of his ward, it ſhould be taken within the 
Co. Lit. 365 a. equity of the ſtatute of Marlbridge : alſo the ſta- 
_ Fiow6e 127- tute de donis conditionalibus made the 1 3th Edu. 
1. by which eſtates tail were created, all eſtate; | 
of inheritance having been before fees-ſimple, is, 
as to the warranty of tenant in tail without aſſets, 
7 taken to be within the equizy of the ſtatute of 
wid, 11 Edw. I. Clouceſter, cap. 3. made anno 6th Edw. I. And 
N 1s ordained by the ſtatute of Alon Burnt, 
cap. 2. that if the appraiſers of the goods of 
him that is bound in a ſtatute merchant appraiſe 
them too high in favour of the debtor and to the 
damage of the creditor, the thing appraiſed ſhall 
be delivered to them at the price they put upon 
„ . 


K n 9 


it, and they ſhall preſently anſwer the vice 
his-debt. Now, at this time, the conuſees could 


| not have execution of the land of the conuſor, 


but that was afterwards ordained by the ſtatute 
4e Mercatoribus, which enacted, that the lands 
of the conuſor ſhould be delivered to the mer- 
chant by reaſonable extent, and did not ſay, that 
if they were extended too high, they ſhould be 


delivered to the extenders, yet it was taken by 
the equity of the ſtatute of Acton Burnel, notwith- 


| fanding it was a penal ſtatute, that they ſhould 


be delivered to the extenders, if they extended 
them too high. So the ſtatute of Glocefter 


cap. 11. as to termors, who were, previous there- 


to, ſubject to the pleaſure of thoſe that had the 
freehold, who might ouſt them by recovery ſuf- 
fered in a real action though. by colluſion, was 

held to extend to tenant by ſtatute merchant, or 


ſtaple, or elegit, which executions againſt lands 
were given by acts of parliament made after- 
wards ; yet, theſe being in equal miſchief, though 


T3 Edw. 1. at; 
3. 


they were created after the ſtatute of Glocęſter, 


were held to be within the remedy of that act, 


they being but termors: And Magna Charta, 
cap. 21. which ſtates who ſhall be exempt from 
lurniſhing purveyance carriages for the king, was 
held, under the word Domini, to extend to 
all degrees and orders of the leſſer and greater 
or digit ; as of knighthood, dukes, 
| © ws in marquiſſes, | 


2 Inſt. 35. ; 
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marquiſſes, earls, viſtounts; and barons, althoyg, 


there were no dukes, marquiſſes, or viſcounts With. 


in England at the making of this ſtatute. 


If, then, it be not unuſual for ſtatutes of later 
date to be controlled by and to be conſtrue 
within the equity of the ſtatutes of elder dat, 


ſurely our law books furniſh no inſtance in which | 


courts would be more anxious to avail themſelyez 
of that doctrine, than the caſe now under conf. 
deration ; for it was plain that the legiſlature 
meant that uſes under deviſes by cuſtom ſhould 
be governed by that ſtatute, from the expre | 


words of it, and uſes under deviſes by ſtatute 


were in equal degree of miſchief, 


Be this point ſeems to have been deefded in| 


| Vernon's caſe. For, at common law, NO accept. 
| ance of a collateral recompence would bar a wife | 
of her dower. The ſtatute of 27 Hen. VIII. 


made a jointure to be a bar, which, at that time, 
extended only to a jointure made by act executed 
in the huſband's life-time : but it was held, in 


this caſe, that if a man were to deviſe lands to 
his wife, after the enabling ſtatutes of the 3ad and 


34th Hen. VIII. of wills, prey in ſatisfaction 


of her dower, and ſhe ſhould accept them, this 
would be a bar within the 27th Hen. VIII. be. 


cauſe i it is within the ſame <q and reaſon, and 


the 


T9 1 


E aiverſity | Is in the manner eee not in ths | 


thing · 


And chat ſuch has uniformly been the con- 
ſtruction on theſe * is evinced by the fol 
lowing caſes, | 


A. ſeiſed of lands in fee, deviſed them to 
truſtees and their heirs to permit A. to re- 
ceive the rents and profits for his life, and, 


them to the uſe of the heirs of the body 


his truſtees might make a jointure for his wife. 
And it was adjudged, per Holt, Chief Juſtice, 
that this would have been a plain truſt at com- 
mon law, and what at common law was a truſt 


Uſe, 


So, in thee of Popham and Banfield, which : 
was (as to this purpoſe) a deviſe to A. in truſt. 


for the uſe and benefit of B. it was inſiſted on 


the one ſide and agreed on the other, that the 


Eſtate was executed in B. by the ſtatute of uſes, 
the words being in truſt for the ule and benefit 
" the deviſee. 


| after, that the truſtees ſhould ſtand ſeiſed of 


| of A. with a proviſo that A. with the conſent of 


| Dy . 5 Mr. 


Broughton v. 


Langley, Salk, 


679. S. C. 2 L. 
Raym. 873. 


I Lutw. 82 3. 


of a freehold or inheritance is executed by the 
ſtatute, which mentions the ward TOs as well as 


Popham v. 


Bamfield, 


oy . Ca. 108. 


167. 


0 
- 5 X 
2 — — Fr OS . - 
Fa IRS — 5 n Gn 3 3 n 3 
- 2 2 — < FFD — TIED ISI : . 2 * DIESEL > 3 : _ $5... 
72 n ES ec: * 8 FFP — — os 23. 
: . wm ” 3. IDF. : 1 het, 3 7 8 - 8 * 7, "om, 7 
W 3 > —_— - - — 8 or 3 n 
1 = -£ 2 4 — FLY n - "I I: — > — 8 — — * = 
— I 5 2 a. - SO ai Ms . — * 2 L 2 9 1 — 
1 * 2 of 2 n LI = 


: 5 ® ” y 
” — 4 
P pee OE Dae. 2c ä . — — —— 8 = = 1 
Ah. 15 _ 45 5 1 » - r 5 > x OI mn ore be — . * 2 * TT] — 8 ur 
rr ES {> — 2 . I be i Ee ey nn c — . * Þ 2 — =D 2 Ix 2 4 8 
n 3 "LU 7 ED ISS LETS OE SE 2 —— ITS >... 8 2 5 * 2 POS S ee ona ² AAA A dn orb TOE ” =: 15 — — 
ad + C 
2 $2 : 7 
— — : 


— 


Z = 
— 


— — 82 Ar 
=. — 


— — 
PIT, a. 
— G 
8 


STRESS 
» of > . 4, -& 


ML er 


1 8 ___ n 5 5 es — A nr e EN ROE 2 A 5 
= — AIDE Ls * . E 2 r Ps,» 3 E 2 DO EE CD ye 
I Mes e IA” r Loa ie ot 4 M542 r 2 5 S oz ApS 8 e N 
, = * 4 Lat n rn — 2 2 2 * — * 2 — LA 2 2 - 1 © WA; 
2 FS of SE SE 12 9" F 5 — g : 22 x y 1 +> 
£ <” n 7 N 7 8 = ET 3 „ A Ros Fo Ee hl Ri A i 
cc 5-24 C 000 — ; NEE „ E 
* 8 F AZ A O TIE tt op — FIR end 
* = 7 =p * n . 3 — 2 


N 
* 51. 
"6 


1 
. 


. 
Vid. nots co. Mr. Butler, in his excellent note upon coy, 
at Sd. 26. veyances, has furniſhed us with the argument 
uſed on this occaſion, againſt the ſtatute s Opertt. 
ing in theſe caſes, but has not given his OPinion 
deciſively on the ſubject. Among other obſery, 
tions, it is there ſuggeſted, that as, by a det 
to A. and his heirs to the uſe of B. and his hein, 
the teſtator ſhews it to be his intention tha 
B. ſhould have the legal fee, the law will py 
that conſtruction on the deviſe, and * it tha 
| operation, 


It is" difficult to conceive upon what ground. 
a concluſion, that ſuch is the intent of the teſtz. 
tor can be drawn from a limitation of this m. 
ture in a deviſe. The preſumption ſeems to me 
to be the other way. Why ſhould we conclude | 
that a teſtator in giving an eſtate to A. and ls 
heirs to the uſe of B. and his heirs, intends B. 
the legal fee, any more than we ſhould in caſe: 
teſtator gave his eſtate to A. and his heirs to 
the uſe of B. and his heirs to the uſe of C. and 
his heirs; and yet the operations of theſe lim. 
tations will be different; the former will ewe. 
cute, the latter will not: But if the intention go- 
verned and were the ſame in both caſes, (and 
| there is no reaſon to conclude that it was other- | 
wiſe, becauſe there could be no reaſon to inſert 
| truſtees 


279 1 


truſtees in the firſt caſe, unleſs hy i it was. 
meant to prevent the legal eſtate from paſſing, 
any more than in the laſt,) then, if the ſtatute of 
deviſes executed the uſe by its own efficacy, in- 
dependent of the . ſtatute of uſes, both theſe 
| eſtates would be executed; or, on the other 
hand, if, as ſeems the more reaſonable conclu- 
ſion, the interpoſition of truſtees to uſes was 
meant in both caſes to prevent the legal eſtate 
from paſſing, then the ſtatute of deviſes would 
in both caſes give effect to theſe limitations as 
truſts. But the truth is, that an uſe limited 
upon an uſe by deviſe 1 is not executed, whereas 
a mere ule 1 is. 


l is likewiſe ſaid, that it depends upon the 
will of the teſtator, whether the ſtatute of uſes | 
ſhall or ſhall not operate upon the deviſes in 
his will; that, therefore, were a deviſe made to 
the uſe of A. for life with remainders over, if 
it were to be conſidered as a limitation under 
the ſtatute of uſes, it would be void for want of a 
ſeiſin to ſerve the uſes ; that it cannot, therefore, _— 
be the intention of the teſtator that it ſhall operate - Younge, 
under that ſtatute; conſequently, the law will not * b 
force it under that ſtatute, but will leave it ſolely 
to its effect under the ſtatute of wills. But that, 
ſuppoſe a deviſe were to A. and his heirs, to the 
uſe of B. me his heirs, that would be good to 
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intend, and the form of the deviſe therefore 


give the legal fee to B. as a limitation under the 
ſtatute of uſes. That the teſtator, therefore, night 


intend, to raiſe an uſe under that ſtatute, and 
the law, in conformity to his intention, extend; 
Its operation to the deviſe, But the true groung 
upon which the former example ftands, is, that, 
in a deviſe, technical expreſſion is unneceſſary, 
The intention to give to A. for life is clear, and 
then the form of giving, though it be by words 
that ſeem to refer to the mode of »/e, will not 


does 


overturn the intention; or, to put it in another 


way, there being no truſtee in whom there 
be a ſeiſin to ſerve the uſe, the ſtatute of uſes 


may 


cannot attach upon the limitation, And the an- 


ſwer to the latter caſe 1s, that the intent cannot 
operate on the ſtatute; for, if it might extend, it 


might alſo contract its operation. Suppoſe then 
the teſtator had declared, or made ſuch a will as 


niaiſed the neceſſary implication, that his intent 


was to create an uſe at common law but that 


the uſe when created ſhould not execute, 


fuch 


uſe would, notwithſtanding, have been executed, 


Thus, in the caſe of Boughton and Langley, the 
deviſee in truſt and his heirs had the land deviſed 
to him, in truſt to permit A. to receive the rents 


and profits, and, after that, to ſtand ſeiſed to the 


uſe, &c. with a proviſo, that the rruſtees and 
the ſaid A. might make a jointure to his 


wife, 


No 
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infer an intention that the truſtees ſhould be 


ſeiſed of the legal eſtate; for, if the cęſtui que | 


truſt were ſeiſed of it, there would have been no 
occaſion for the deviſee in truſt to have permitted 
A. to have received the rents and profits; beſides, 


che power's being made to depend upon the con- 
ſentand concurrence of the truſtees, and their being 


required to join in the executing it, and conſe- 


quently in the conveyance for that purpoſe, 


W was a clear evidence of the teſtator's intention, 
chat the eſtate ſhould remain in them, and, con- 
ſequently, that the teſtator did not intend A. 


me legal eſtate: yet this was "TG: to be an 1 uſe . 


* executed, 


As the lien of the teſtator cannot contract, 


ſo neither can it extend the operation of the 


ſtatute of uſes, or give to a deviſe an opera- 
tion by way of an uſe that the ſtatute of uſes 
will not effect; for, if A. deviſe to B. to the 
uſe of C. in truſt for D. in order that, by virtue 


of the ſtatute of uſes or deviſes, the eſtate may 


be executed in D. and his wife be intitled to 
dower at common law, no one will ſay that D. 
will thereby be in poſſeſſion of the legal eſtate, 
executed in him by is ſtatute either of uſes or 


Z deviſes, 


Then 
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Then it is not the intention of the teſtator that 
governs the application of the ſtatute of uſes; and, 
if that be not the principle upon which the ope. 


ration of the ſtatute depends, then it muſt reſt 


upon the foundation of its own efficacy, conf. 
dered as a great political regulation, attaching 
upon all the property in the kingdom fo cj. 
cumftanced as, from its ſituation, to be expoſed 
to the miſchiefs it was the object of chis law o 
redreſs. 


Secondly. Through the medium of a truſt, 


Truſts may be diſtinguiſhed into, Truſts exe. 


cuted by the ſtatute of uſes, and, Truſts retained 
in ni e the ſtatute. 


9 he diſtinction between E uſe, 1 or cok: 


* executed by the ſtatute of the 27h 
Hen. VIII. (for all theſe terms are uſed to de- 
| ſcribe the beneficial intereſt meant to be operated 
upon by the ſtatute,) and mere truſts executory, or 
_ truſts not executed by the ſtatute, is, that, in the 
former caſe, by the words of the ſtatute, which 
are, © that any perſon who ſhall have any ſuch | 
c uſe, &c. ſhall from thenceforth ſtand and be 
te ſeiſed, &c. of ſuch lands, &c. to all intents, 
et conſtructions, and purpoſes in the law, of and 


« © in 


[283 1 
& in ſuch like eſtates as they had or ſhould have 
| &« jn uſe or confidence of or in the ſame,” By 
the force of which words the legal eſtate is exe- 
cuted, i. e. transferred to the uſe, and the ceſtui 
que uſe has the legal eſtate in him, in the ſame 
degree as before he had the uſe; the conſe- 


quence of which is, that, as to perſons in %, 


the legal eftate becomes veſted immediately, 
and as to perſons not in eſe, it becomes veſted 


in them immediately as they come in eſe, pro- 


| vided they come in ef? in good time, and if they 
do not, then the eſtate goes over to the next 
remainder man in like manner as it would do 
in caſe of a common law fee: Whereas, in the 


latter caſe, viz. of a truſt retained in equity, the le- 
gal eſtate ſtill remains in the truſtee, to ſerve and 
ſupport the truſt according to the manner in = 


which 1 it 1s limited and the 1 intent of Ow donor.” 


T he firſt idea of reviving ak under the de- 
ſcription of executory truſts was conceived ſoon 


after the ſtatute was paſſed, and aroſe from the fol- 


lowing circumſtances. It having been held, that 


| if one, after the ſtatute of uſes, by deed indented 
and inrolled, or, before the ſtatute, by deed, had 
| bargained and ſold his land to another in fee to 

che uſe of the bargainee for life, &c. or in fee 


to the uſe of a ſtranger, ſuch uſe limited over 
was void; becauſe the nature of the tranſ- 


0 


ackion , 


1 Anderſon 
37. Bro. 340. 
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action and the price paid implied therein an up 


to the vendee VIZ. the firſt ceſtui que uſe, and 


therefore the limitation over to the uſe of anothey 
was repugnant ; for, thereby, the uſe in fee, 
which was in the bargainee in reſpect of the con. 
fideration, would be taken out of him and Carried 


over to another without a conſideration ; it be. 


came therefore a maxim in law, that a uſe or tru 
could not be limited out of an uſe or truſt be. 
fore limited. When this maxim was eſtabliſhed, 
therefore, there was no idea that a ſecond uſe or 
truſt could have any effect ; but if it were an uſe, 
truſt, or confidence, it was executed by the 


ſtatute; and where it was declared to be, 
there it muſt reſt, for that ſtatute operated no 
further. If it were not executed it was a nullity, 


it was void. Therefore on a limitation to A. 


and his heirs, to the uſe of B. and his heirs, in 
truſt for D.—B.'s eſtate was held to be executed 
by the ſtatute, and D. took nothing. But al- 


though courts of law ſtrictly adhered to this 


maxim, and ſturdily refuſed to extend the ope- 
ration of the ſtatute of the 27th Hen. VIII. be- 


yond the firſt uſe, courts of equity were not fo 
rigid; but, on the contrary, ſeized with avidity 


_ this opportunity given them by courts of law 
to re-eſtabliſh their juriſdiction over property, 
by giving effect to theſe uſes or truſts, as 
_— the OI” and io the proper 


8 | 1 
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ſubject of the „ of courts of 

| equity. : 

Therefore whetever an uſe or truſt ariſes out 
of land, there the uſe will be executed by the 


ſtatute, and the legal eſtate veſted; but where 
the uſe ariſes out of a preceding uſe which ariſes 


out of land, there the ſtatute will not attach, and 


the uſe is retained by equity; only, under the de- 
nomination of a truſt. 


Aber other ſpecies of truſts were con- 
ſidered as out of the ſtatute; namely, ſuch as, 
in order to effect the intent of the creator of 
the truſt, required that the legal eſtate ſhould 


remain in the truſtees, and not execute in the 
ceſtui que truſt. As where lands are given to one 


and his heirs in truſt to receive and pay over the 
profits to certain perſons in ſuch manner as can- 
not be effected if the eſtate paſs out of the truſtee. 


So where a deviſe is to truſtees and their heirs, 
2 to the uſe of them and their heirs, upon truſt for 
8. for life, and after his deceaſe in truſt for his firſt 
and other ſons and the heirs males of their 
bodies, and for want of ſuch iſſue, & c. with a 


Jones and Lord 


Say and Seal, 


303+. 


Hopkins V. 
Hopkins, 
I Atk. 581. 


Comyns, Rep. 


: proviſo, that none of the perſons to whom the 


_ eſtate. is thereby limited ſhall be in actual 


poſſeſſion of the whole or any part thereof till 


5 he 


1 Eq. Ca. Abr. 
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Euſh V. Allen, 
5 Mod. 63. 
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he or they teſpectively attain his or their age 
or ages of twenty-one; and in the mean time 
the truſtees to make an handſome allowance for 
the education of ſuch perſons, and the over. 
plus to go to ſuch as ſhall be intitled thereto, 
Here is an intention plainly declared, that the 
truſtees ſhall continue in poſſeſſion of the eſtate 


and receipt of the rents, till one to whom an 
eſtate for life is limited ſhall be twenty-one, and 


the truſtees in the mean time are to make an 
handſome allowance for his education out of 
the rents; and after the age of twenty-one, ſuch 


perſon is to have the poſſeſſion ; that is, the 
eftate is then to be conveyed to him. 


80 where 8 man deri 0 . . 6 i 
J. 8. the iſſues and profits of certain lands, 0 


be paid by his executors; this was held, by Rotely 
and Eyre to be a truſt for the wife; for, if it 


were otherwiſe, the huſband ſhould intermeddle 


when the deviſor intended to exclude him. 


The 1 kind of 1 are not 


| executed by the ſtatute, becauſe the legal eſtate 
in the land muſt remain in the truſtee, to e en- 


able him to perform the truſt. 


A fill hither A en bu 


5 equitable ruls, upon the circumſtance of a con- 


veyance 
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veyance * directed to be made by che enden 
or not; for where the truſtees have been directed, 
by the inſtrument creating the truſt, to execute a 1 
conveyance of the legal eſtate, they have been 
deemed executory truſts, as in the caſe of Hop- 
tins and Hopkins before mentioned; but where 
no further or other conveyance is directed to be 1 
made by the truſtees, but the truſt is left on 2 
the declaration or limitation in the original in- 
ſtrument, to take effect as that operates in legal 
conſtruction, theſe have been deemed truſts ex- 
ecuted, not by the ſtatute but by the party 
creating them, they requiring no further convey- 
ance 70 give them effect. 


And although Lord Hardwicke, | in the cafe of 1 A. tu. 
Bagſhaw and Spencer, ſaid that if the queſtion OB 
had come recently before him, he ſhould then 
have thought that there was little weight in this 
diſtinction ; becauſe all truſts were executory, Fg 45 
and, whether a conveyance were directed by the 
inſtrument creating the truſt or not, the Court 
of Chancery muſt decree one when required at 

_ 4 proper time; yet his Lordſhip, in the caſe of 2 Ver. 32 
Exel and Wallace, ſaid that he ſhould have - 
that deference for his predeceſſors as not to lay 
tis diſtinction out of the caſe; not intending to 


fay that what all his predeceſſors had done was 75 
wrong founded, 


A truſt 


"Corndury: v. 
Middleton, 

1 Ch. Ca. 173, 
208. | 


of the premiſſes. W. M. and his lady died. H. M. 
in June 17 57, contracted with W. B. former huſ- 


that this was a good deviſe in truſt of the reſidue, 


in the New River water in fee, conſiſting of 


during their reſpective lives, and then that the 
truſtees, out of the rents and profits of the pre- 
miſſes, ſhould pay his debts and portions for his 


portions paid, permit H. M. heir of W. M. and 


k 288 1 
A truſt of an adyowſon may be n 


Thus \ BAER A. being 5 patron and VIM 
of S. deviſed the perpetual advowſon of S. tg 
truſtees, upon truſt in the firſt place to preſent 
his ſon W. if living, and then directed that, after 
the church ſhould next after his death be full of 
an incumbent, then they ſhould ſell the perpetuity 
of it, and apply the profits to the payment of his 
debts, and for his daughters fortunes. It was held 


And a mere claim, in equity, fo an intereſt 
in the truſt of an hereditament is deviſable. 
Thus where W. M. ſeiſed of the king's moiety 


thirty-ſix ſhares, conveyed the ſame to H. M. 
and others, upon truſt for himſelf and his wife 


daughters at certain days, and, after ſuch debts and 


his heirs, to take and receive the rents and profits 


band of F. B. for ſale to him of fourteen ſhares 


of the king's moiety for C. 7, 00, of which | 
W 250 Was t be paid down, and the reſt ad- 


vanced A 


©: 


yanced as the parties ſhould agree. Afterwards, 
the contract not being performed, B. exhibited 
his bill againſt H.M. to enforce the execution of 
the agreement ; after various proceedings had in 
the ſuit B. died, having firſt deviſed the benefit of 
his contract to C. and her heirs. And on a bill 
fled by C. it was infiſted, that the plaintiff C. 
had no title to have the benefit of the agreement 
with B.; for, that the breach of an agreement, 
which was a thing in action, was not deviſable. 
Sed per Wyld and Rainsford, Juſtices, the Maſter 


pin ion of Wyndham, Juſtice. This was a caſe of 


equity and conſcience, and the court was to 
help that ſide that had conſcience. It aroſe 


upon a truſt, and was an equitable intereſt, and 
an intereſt in a truſt was in equity aſſignable ve 


dev! os 85 


: Another truſt deviſable, not executed by the 
ſtatute of uſes, is, where one, ſeiſed in fee, raiſes 


a term for years and limits it in truſt for A. 
&c. ; for this the ſtatute will not execute, che 
termor not being feiſed. 


The power of deviſing extends not only to the 
ſeveral actual legal eſtates or intereſts in things 
real and perſonal before mentioned, but alſo o 


authorities over ſuch eſtates or things. 
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Dyer 36 b. 
l. 170. 
S. C. Cro. Eliz. 
678, 734. 
Nota per Pop- 
ham, If the de- 
viſe had been 
that he ſhould 
make a feoff- 


ment or leaſe 


for life, this 
had been an in- 
tereſt in the de- 
viſee; becauſe 
otherwiſe he 


could not make 


livery. 
Carpenter v. 
Collins, Cro. 
Eliz. 74. 

2. E. Lelv. 73. 
Brownl. 88. 


1 290 1 


Thus a man may deviſe, that J. S. ſhall have 
the diſpoſing, ſelling, letting, and ordering of his 
lands, and this will be good to give the deviſee 
a power to direct the management of them, and 
to leaſe them at will: but will not warrant 3 
ſale by him, or leaſe for a term of years; for he 
has no intereſt, but only an authority. 


And the law is the ſame as to a deviſe that 


his fon ſhall have his land when he ſhall arrive 


at twenty- four, and his daughter to have a por- 
tion of L. 40 at twenty-two, and that his exe- 


cutors ſhall have the overſight and dealing of 


5 all his lands and goods until his children come 


to that age. The executor may leaſe the lands 


at will; but, if the ſon die before twenty-four, the 


authority of the executor is determined, and the 


daughter, as heir, may enter on the leſſee, and 


Hele v. Greene, 


2 Roll. Ab. 
| 261. Pl. 10. 


determine his eſtate; for, her age is mentioned 


| only to aſcertain the receipt of her legacy, and : 
not for any other purpoſe, : 


But where a man, polſeſſed. of a manor for 


ninety- nine years, made his will and deviſed it 
to A. his wife for her life, © zo ſet, let, or nate 
ce eftates out of it, and them in as ample manner 


&« os be himſelf might if he were living, during 
« the ſaid term of ber be; and after the death 


| of A, the teſtator deviſed the fame to B. his 


1 9 % 1 
fn, and to the heirs of his body engendered, and 
died: and A. being made executor, conſented to 
the legacy, and, afterwards, made a leaſe of 
one tenement parcel of the ſaid manor to C. 
for ninety-nine years if three lives ſo long lived, 
and then A. died; although it was objected 
that by this clauſe A. had only a power to diſ- 
poſe of it during her life, as otherwiſe ſhe might 


deſtroy the remainder limited to the ſon, yet this 


was held to be a good leaſe againſt him; for, if 


this did not give her power to make leaſes to 


continue after her death, the clauſe would be 
merely void and idle; therefore, the words ſet, 
let, and make eſtates ſhould be intended ac- 
cording to the cuſtom of the country in Somer- 
ſelſbire, which, this being a manor, was to make 
leaſes for lives or years, and the teſtator truſted 
his wife to diſpoſe hereof in ſuch manner, that 
his ſon ſhould have the poſſibility of it after the 
cſtare 2 run out. 


Authorities to executors to ſell were frequent 


before the ſtatutes of deviſes. And although 
generally it be of the nature of an authority to 
determine by the death of the party who gives 
it, yet, where given by deviſe, it is held good 
for neceſſity, and becauſe it is ſupported by the 
ſpecial direction and intention of the party who 
0 Ho. gives 


Styles 297, 
39 All. P.3, 17. 


Perk. Sec. 541. 


9 17 2 77. 


Wy 


Townſend v. 
Walley, 


L. 298 7} 


gives the authority by his will (that takes effec 


after his death) and who is dead. 


And one point agitated in the caſe of Tow. 


Cro. Eliz. 341. ſend and Walley was, Whether the deviſe of an 


1 thorities coupled with an Intereſt. 


10 H. VIII. 9. 
Pl. 4. Co. 
113˙ 1 Roll. 
Abr. 330, 14. 
Howel v. 
Barnes, Cro. 
Car. 382. 


- Garfoot v. 


_ Garfoot, 1 Ch. 

Ca. 75. Foone 

V. Blount, 
Cooper 464. 


Keilw. 108. 
Carpenter v. 
Collins, 

IM: bore 774. 


Litt. 


authority to ſell lands was a deviſe within the ſta. 


tutes of wills, becauſe the ſtatutes were, that 
every one having lands might deviſe them to 


another perſon, and, in ſuch caſe, there was no 
deviſe to another perſon, but only a deviſe 
that his executors might ſell ; and the Juſtices 
were of opinion that it was lawful within the 


ſtatutes of wills, by the equity thereof, to deviſe 
an authority to ſell lands. 


1 are diſtinguiſhed into two kinds; 
viz. Firſt, Naked Authorities. Secondly, Au- 


A naked authority is where a man deviſes 


that his executors ſhall ſell his lands; or orders 
that his lands ſhall be ſold by y bis executors z or 
appoints, conſtitutes, and impowers A. and B. 
whom he makes his executors of his laſt will, 
to /ell, let, or Jt to Jale his eſtate, 


In all theſe caſes the FO have only a 


naked authority to ſell, and, after the death of 


the 


[293 1 | 


the teſtator, the freehold deſcends to the heir, 
who is intitled to the profits until the ſale. But 
the executors may enter, and make a feoffment of 
the land; and this will be a good execution 
of the will to convey the land to the feoffee, 
becauſe he will be in by the deviſe. 


So if one deviſe that his land ſhall deſcend 
to his ſon, but wills that his wife ſhall take 
the profits thereof until the full age of his ſon 
for his education and bringing up; no intereſt 
is thereby deviſed to the wife, but a confidence ; 


and if the ſon dies, the wife cannot intermeddle 


further with the land. 


And ſuch bare authority is not affected by 
any alienation of the heir, or any other circum- 
ſtance intervening. 
by all the Juſtices, that, if the heir, after ſuch 


deviſe of an authority, make a feoffment, or be 
diſſeiſed and the diſſeiſor die ſeiſed, or other- 


wiſe ſuch feoffments or bargains are made to 
the uſe of feoffees; in all theſe caſes the deviſe 


will be nevertheleſs effectual, becauſe the autho- 
rity of the executors of the deviſor cannot be im- 


paired by any 1 meme act of third Dus 


Neither can n ſuch aeg be releaſed by the : 


| executors. : 


Therefore it was reſolved 


Thus 


9 H. VI. 24, 26. 


11 H. VI. 13, 14. 
Keilw. 45 a. 
Co. Litt. 113. 

1 Roll. Abr. 


330. 14. 


K eilw. 10, 108. 
I Inſt. 236. 


Ibid. 265. 
2 Leon. 221. 
Pl. 280. 


3 Leon. 78. 


Pl. 118. 


Keilw. 40. 
19 H. VI. 25 A. 
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Thus if a man, by his laſt will, deviſeth that 
his executors ſhall ſell his land and dieth, if the 
executors releaſe all their right and title in the 
lard to the heir, this is void; for they have 
neither right nor title to the land, but only a bare 
authority. 


And ſuch authority muſt be ſtrictly purſued; 
for, the authority to ſell is founded upon the 


will alone, without which no authority would let 


in the perſons directed to ſell; the law therefore 
looks upon the ſale as a thing annexed to the 
perſons of thoſe to whom the authority to ſell is 
given, and to no others; becauſe of the ſpecial 
truſt that is put in them by the teſtator, which 


: truſt no man can have by the will ( which in this 
reſpect operates as a warrant of attorney) but 


only thoſe who are named; and where there is 


but one of them alive, the authority 18 relin- 
5 quiſhed and gone, becauſe, in ſuch caſe, they do 


not take as executors virtute officit, but as 


19 Hen. vin. 
een. 
12. 
Kelw. 44. b. 
_ et vid. infra, 


Jenk. Cent. 44. 


truſtees. And that! 18 the reaſon why they may 
{el} the land although they refuſe the adminiſtra- 


tion. But their executors cannot ſell becauſe 


the truſt is perſonal, but it is otherwiſe where 


they take : as executors. 


Therefore: at common law, where the deviſe 


was that 7wo executors ſhould fel, one alone 


25 could not ſell. 


So 
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So where lands were deviſed to one for life, 
remainder over in tail, and, for default of iſſue, to 


be ſold by the executors of the deviſor, who 
made two executors and died, and then one of 
the executors died, and afterwards tenant for life 
and tenant in tail died without iſſue, and then 
the ſurviving executor ſold the land. The 
court v were of opinion that this ſale was void. 


And if a man had deviſed that A. and B. Jenk. Cent. 44. 


ſhould fell, and made them his executors, the 
| one could not fell without the other, though one 
of m_ had refuſed to be executor or died. = 


So where cefui que uſe willed, before the 
ſtatutes, by a, that A. B. and C. his 
feoffees ſhould permit his wife to take the profits 


of the land during his life, and that, after her 
deceaſe, the lands ſhould be fold by his ſaid 


| feoffees, and the money received for the ſame 


paid to certain perſons for certain uſes preſcribed. 


The teſtator died, A. died, and then the wife 


Lock verf, 
Loggin, 
1 Anderſ. 145 


Dyer 177. Pl. 32. 


died; and the queſtion was, Whether B. and C. 


the ſurvivors might ſell ? and It was ruled that 


they could not. 


0 And the law is the ſame as to executors of 
executors; for, where one deviſed his lands to 
his wife for term of ber life, remainder to 
4 1 85 another 


Moore 61. 


1 


Dyer 219. 
Godbolt et 
Gouldſbor. 
100. | 


1 Anderſon 


146. 


Bro. Dev. 31. 


another for life, and, after their death, that bis lands 
ſhould be ſold by his executors, or the executor. 
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of his executors, and that the money ariſing ſhould 


be employed for the good of his ſoul, and died; 


and during the wife's life one of the executor, 


died inteſtate, and afterwards the other made his 


executors and died, and then the wife and the 
other tenant” for life died. Upon a queſtion, 


Whether the executors of the executor might 


ſell? it was held that they could not, becauſe the 
authority was joint to the executors of both 


executors, and therefore if one failed the other 
could not execute it. 


Upon the ſame principle it has been held that, 
where a deviſe was that the executors ſhould 
fell the land with the aſſent of J. S.—if J. S. die 
before that he affent, the executors ſhall nat 
ſell, notwithſtanding that the death of J. S. was 
the act of God; and that in the life-time of J. S. 
they could not {ell without his conſent, 


Bur, if the words of the deviſe be anſwered, 
that is ſufficient. Therefore if one make three 


_ executors, and deviſe his lands to be fold by his 
executors, and one of them die before the time 


of the ſale, the other two may ſell; becauſe in 
that caſe the intent of the teſtator is taken ro be 
that ſuch executors who ſhall be alive at the 


time 
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time when the land is to be fold ſhall ſell; and 
this conſtruction ſeems to accord with the words 
of the will, and the intent of the teſtator. 


So where a man, having four ſons in law, de- o:oke Eliz. 26. 
viſed to His ſon in tail, and if he died without 1 1 
iſſue that his ſons in Jaw ſhould ſell and diſtribute 5 C. id N Wt 
the money among his daughters; the ſon died 11 = m 
without iſſue; one of the four ſons-in-law died, 
and then the deviſor died. And it was adjudged, 
that the ſons-in-law who ſurvived might well 
ſell; for it appeared that the teſtator's intent 

: was to advance his daughters. And the diſtinc- | 
tion, it was faid, was, when the perſons to " 
ſell were named by their ſpecial names and | i 
when nt. =— 


LE: s 


Again, where one deviſed that his executors Townſend verf. 
or any of them, or the executors of his execu- 1 
| tors or ſome of them, ſhould ſell his land for 5s. 

payment of his debts, and made three executors, 
and gave 40. legacies by his will, and died. 

One of the executors died, and the other rwo - 
| fold. And one queſtion was, Whether two of 
the executors might ſell, when there were only 
two left, by reaſon of the words that gave the 
authority to the executors or any of them. And 
the court held the ſale by two good by the: Intent 
of the will, 


0 Another 
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2 Leon. 220, Another exception taken to this ſtrict rule, 1 
to authorities not ſurviving, was, where a man 
deviſed his lands to his wife for life, and that, if 
he ſhould have no iſſue by his wife, then, after 
the death of his wife, the lands ſhould be ſold, 
and the money thereof coming diſtributed t, 
three of his blood, and made his wife and anothe; 
executors, and died. One executor died, and the 
other, the wife being living, ſold the lands. And 
it was held that the ſale was good, although it was 


not exprefſed in the will gd 9 oy n 
ſhould be fold.” 


Dyer 35 . So where a man deviſed all his manors, &e. 
of to lis ſiſter, excepting out of this general bequeſt 
his manor of R. which he appointed to pay his 
debts, and made two executors by name, and 
died. One of the executors died, and then the 
other fold the land, and the court held that ſale 

* 


e The Nie upon which the two | mt 
Kew. 45 cafes ſeem to have been decided is, that there 
was an authority given by the teſtator, but no 
appointment by expreſs words what perſon ſhould 

ſell the land, for which reafon the law implied 
that they ſhould do it that had power to 'pay the 
_ debts or diſtribute the money, which were the ex- 
ecutors. The executors, therefore, 1 in ſuch caſe 

8 took 


- 
4% r 
Yb 
(Nr, +) ; 
e a 


my”, 
5 - 
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took only in their official capacity, and as where 
one died the office ſurvived, the 3 to * 
ſurvived likewiſe. | 


And it ſeems that | in ſuch caſe the executors of Vide Keilw. 


the executor might ſell the land; becauſe by the 


common law, before the ſtatute of 2 5 Edward III. 
c. 4. which gives an action for the executor of an 
executor, the executor of an executor had power 
to diſtribute the goods of the firſt teſtator; and 
the making ſuch deviſe of the land is but to 


direct a diſtribution, which he might well make 


by the common law, 


Upon a ſimilar principle it has been held that, 
if the executor be not concerned and no one be 
appointed to ſell, it ought to be intended that he 


ſhould ſell who has wy andy, viz, the * 


T hus where. a man er land to 15 wiſe- 
for life, and that after her death the reverſion 
ſhould be fold, and the money ariſing therefrom 


be diſtributed between his heir and three nephews. 
The heir refuſed to ſell or join with the wife in a 
fale. And a bill to compel him to join was diſ- 
miſſed by Lord Keeper Bridgman, he holding the 
will void as to a fale, it not being named who was 


| 107, 108. 


Pitt verſ. 
Pelham, 
1 Ley. 304%. 
1 Ch. Ca. 176. 


to ſell. But this judgment of diſmiſſion was re- 5 


verſed i in the Houſe of Earl, and the heir de- 
creed to ſell. 


n, 
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And if the executor in ſuch caſe negle@ to | 

{ell within a reaſonable time, the land fhall be 

| recovered againſt him by the heir. Thus where 
it was found, upon verdict in aſſize, that the 
anceſtor of the plaintiff deviſed land to be ſold 
by the defendant who was his executor, and tha: 
he ſhould diſtribute the money for the good of 
the teſtator's ſoul (a common bequeſt in thoſe 
days of ſuperſtition) ; and that, ſoon after the | 
death of the teſtator, one tendered money for | 
the land but not to the value, and that the exe. 
cutor had ſince held the land in his own hand; 
for two years with intent to fell the land at a 
higher price to ſome other; but it was found 
that he had all along taken the profits of the 
lands to his own uſe, without doing any thing 
for the ſoul of the deceaſed; it was held, by 
Mobray, that the executor, in this caſe, ought, by 
law, to have ſold as ſoon as poſſible after the 
death of the teſtator, but that the executor, in 
this caſe, had not done ſo, but had applied the 


profits to his own uſe ; wherefore the plaintiff in 
aſſize ſhould r recover. 


38 Af, Pl. 3. 


And, Te ſuch caſe, if he that is named to ſell 
refuſes, he that is to have advantage by the fale, | 


4 ſhall have a ſubpoena i in Chaneery to N him 
to fell. | | 


Keilw. 45. 


i Secondly, 


t 5 1 


Seco L Autheritics coupled with an in- 
tereſt. As if a man, ſeiſed of land deviſable e by 
teſtament, deviſe i it to his- executors to ſell. 

So, if W's 5 deviſed: to 3 executors to 15 
diſtributed for the good of the teſtator 8 foul. 
In this caſe the freehold is in the executors after 


Keilw. 107, 108. 


the death of the teſtator, and not in the heir. By 


this deviſe, therefore, 10 have an authori ity 
com with an Intereſt, 


Agzins if one deviſe the profits of his ſha 
unto his wife until his ſon be of age for to 
bring up and educate him. This is a a confidence 
our vith an intereſt, | e 


So, if 1 Giga of lands in . make 


A. and B. his executors, and, by his will, deviſe 


r Inſt. 236. a. 
ibid 685 | 


Dyer 210. 


that his executors ſhall have and hold the iffues 


; and profits of two parts of his land until his heir | 


by common law come to the age of twenty-one, 


to the intent that his {aid executors ſhould there - 0 
with pay his debts, perform his legacies, and _ 


LS 


educate his children. This is an intereſt in the 5 
executors by the ns and not an 1 th or 


cafe N 2 


8 
nd 
8 : 
1 
* * 
* , 


And if he lie > | | | - be made 6 FEY? towar 


the maintenance of children only until they be * 5 


age. That alſo carries: an n intereſt. 


| Craps v. 
Hey man, 
Carter 2 5 


Sweet v. 
Beale, 


Lane 26; 


Smith v. 
HFlavyens, 


- . 


Cro. Eliz.zs 


/ 


Gore v. Blake, 
1 Ch. Ca. 98. 
Dyer 210. 
Carter 25. 

Lane 26, 27. 


Smith v. 


Havens, 


Cro. Eliz. 252. 


2 Leon 221. 
3 Leon 78. 
Hutt. 36. 
Balder v. 
Blackburne, 


| Hob. 28 5. 
S. C. 1 Brownl. 


79- 
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And in all theſe caſes of intereſts the eſtate ſhall 


not determine until the time limited, although 


the object of their creation fail; as if the children 
to be maintained die, or the debts be paid 
before the term limited to anſwer them ge. 
termines. e 10 


And if the deviſee in ſuch caſes die, his re. 
F ſhall have the lands during the 


time. 


The principle 1 upon which the laſt preceding 
caſes turn is, that the charging the profits until a 


certain period or event amounts, in law, to a 


term to continue until that period or event ar. 


- TIVES. 2 i 


Co. Lit. 113, 
n 


Co. Lit. 236. 
Sed vid. Co. 
Litt. 181. b. 
note 3, where 


Mr. Hargrave 


| ſeems to con- 
fine the obſer- 


vation to caſes 
Where execu- 
tors take as 
ſuch. 


Some doubts having been ſuggeſted in A late 
publication, reviſed by a gentleman, as juſtly 


diſtinguiſhed for the depth of his knowledge as 


for the ſolidity and clearneſs of his judgment, re- 
ſpecting the exiſtence of a diſtinction between 
a deviſe that executors ſhall ſell his land and a de- 


vile of lands to his executors to be ſold, the former 
being held to convey a naked authority, the 
latter an authority coupled with an intereſt, I 1 

| truſt I ſhall not be thought tedious if I make 
ſome obſervations upon the grounds upon which 

this doubt is raiſed; e althou oh, in many 
9 i 91 45 inſtances, 


| wy 
T1 
TEA 
"ſtances, the court of Chancery will inter- Pitt v. Pelham, 
1 Lev. 304. 
oſe and prevent ſuch deviſes} from failing for william v. 
Pp Rowell, Hard, 


want of parties to ſell, (the court conſidering the 204. Lockton 


v. Lockton, 


application of the money to be raiſed by the ſale ; Freem. 136. 
as the ſubſtance of the deviſe, and the perſons 20d ab 
gamed to execute the power of ſelling as truſtees ©* 35 
merely, which brings the caſe within the general _ 
ule of equity, that a truft ſhall never fail of exe- 
| cution for want of a truſtee, and that if one is 
wanting the court ſhall execute the office) yet 
| many caſes may be put, in which a court of 
Chancery could not interfere to ſupply a defect 
for want of proper parties to execute ſuch an 
authority. One inſtance of this kind occurs on 
| a moment's reflection. Suppoſe one deviſed that 
his executors ſhould ſell, and then appointed 78e. 
executors, one of whom died. If the heir, on 
whom the land deſcends, ſell to a purchaſer 
without notice, it is clear that if the caſes put 
Jenkins's s Cent. 44, and Dyer 177, be. law, the re- Supra 295» 
maining executor could not ſell; it is equally 
dear that the authority being extin& by death, 
the alienation by the heir would be unimpeach- 
able unleſs the authority could be revived; and 
yet a court of Chancery could not, conſiſtently 
with their rules, give relief againſt a purchaſer 
for a valuable conſideration without notice. In 
ſuch caſe, if theſe words gave a bare authority, 
thoſe who were to be beneficialhy intereſted thereby 

: would 
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would be without remedy by reaſon of the act of 
the heir, but on the contrary if they gave an 


intereſt, the eſtate would be veſted in the execu. 
tors, and the act of the heir could not affect it. 


In the Note alluded to, the learned editor pin. 
cipally relies on a caſe referred to by Lord 
Hale, in the caſe of Barrington v. Pincbem, 
(wherein it was not neceſſary to determine thi 
point) in which it is ſaid to have been adjudged 
againſt the diſtinction, as warranting a concluſion 


that this is not a ſettled rule of conſtruction. 


But upon referring to 15 H. VII. 12. which is the 
authority alluded to by Lord Hale, nothing vill be 


found to warrant the concluſion, “ that if a man 


cc deviſe that his lands ſhall be fold by his execu- 
ce tors for payment of his debts, it will give the 
cc executors an intereſt i in the like manner as if 
« he had deviſed his lands to > his executors to be 


as 


Indeed, in the book alluded to, there is 
--.n obſervation by Fineux, that if a man has 
feoffees upon confidence in his land, and makes a 
will that his feoffees ſhall alien the land to pay his 
debts, there the creditors may compel the feoffees 
to alien; which opinion ſeems to proceed on the 
ground, that the will operates in the nature of 
a a declaration of the uſe, and may be inforced by 


* 5 
In 


I 


In the Peschel caſe there ſtated, one enfeoffed 15 K. vn. 14 


A. and B. upon truſt, &c. and then made a will, 
and reciting that A. and B. were ſeiſed to his 
aſe, willed that the ſaid A. and B. ſhould 
make an eſtate to his wife for life, the remainder 


to his ſon and heir in tail, and, in default of 


ſuch iſſue, then willed that the feoffees ſhould 
alien the land, and diſtribute the money ariſing 
therefrom for the good of his ſoul. The feoffor 
died, and then the feoffees made a feoffment over 
to the ſame uſes, and declared that the feoffees 
ſhould act according to the will. Then the wife 
and heir died, the latter leaving no iſſue; and 
afterwards the ſecond feoffees aliened the land to 
a ſtranger in fee. And the queſtion was, Whe- 


ther this alienation was good or not? And it 


was held by Fineux and Tremain that it was, for, 


that the ſecond feoffees might alien the land by 
command of the firſt feoffees, for then the alie- 
nation would, in law, be the alienation of the firſt 
feoffees. But they held, clearly, that the ſecond 
feoffees could not have aliened the lands during 


the lives of the firſt feoffees, were it not by their 


command which made it as their act. And upon 5 


the ſame principle, namely, that it would not be 


the act of the firſt feoffees, they held that the : 
ſecond feoffees could not alien after the death of 
the firſt feoffees: but they took a diſtinction, 


where a will Was, that the alienation -ſhould be 


Bo, made 


Howel v. 
Barnes. 
Sir W. Jones 352. 

Cro. Gar ** 
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nation, becauſe there it was in the nature of an uſe 
to]. S. But where the words were, that the ſaid 
feoffees ſhould alien generally, there the authetit 


ſuch a power deviſed to them, in which caſe, it 


that caſe ſeems to have been decided upon the 


: the deviſor, after giving an eſtate to his wife for 
life, deviſed his lands © to be fold by his execu- 


[ 366 1 


made to a perſon certain, and where the aliens. 
tion was limited in general terms; for they ſad 
that if a will were that the feoffees ſhould alien 
to J. S. there if they made a feoffment over to the 
ſame uſe, the ſecond feoffees might make the alje. 


was ſolely given to them, and if they would ng 
alien and died, no other perſon could; and it 
was compared to the caſe of executors having 


was ſaid, that, if the executors refuſed, feoffees 
to uſes, nor no other perſon could execute it fo 
them, | 


The caſe of Howell and Barnes is likewiſe men- 
tioned as another authority for this doubt, but 


particular manner of wording that deviſe. There 


* tors there undernamed, and the monies thereof 
© coming to be divided among his nephews;” 
and of the ſame will made W. C. and R. C. 
executors; W. C. died, then the wife died, and 


afterwards R. C. fold; and, on reference out of 
Chancery, this was held good by three Judges 


Jones, e and Berkley. 


1 307 1 


But, as the above caſe is reported by Sir 
yyilliam Jones, it is ſtated, that the deviſe was 


that the lands ſhould be ſold by the teſtator's 
executors for payments of debts and legacies, 


and that two executors were appointed; from 
boch which circumſtances it was reaſonable to 


conclude that the executors were to ſell virtute 
Mcii; for they were appointed by their official 
d[cription, and were to apply the produce officially. 
And this caſe differs from a deviſe that A. and B. 


ſhall ſell, who are afterwards made executors, or, 


that zzwo executors ſhall ſell; becauſe there the 
naming them by their proper names, or mention- 
ing the number, annexes a. perſonal authority to 
A. and B. or to the ,so executors, and appro- 
priates the truſt to them as private perſons. ? 


Upon this nicety of diftin&ion, as to the intent 


to be drawn from the words of the teſtator, the 


Jenkins 44. 


19 H. VIII. 


49 E. 3. 16. 


caſe of Nabel Goodcheap was alſo decided. That 


was a deviſe to R. G. in tail, and, if he died 
without heir of his body, the ſaid lands to be 
fold and to be diſtributed for the good of his ſoul 
by his executors, or, in caſe they ſhould be dead, 
by the executors of his executors and four pariſh- 
ioners of the pariſh in which the lands were; and 


W. D. W. M. and J. C. were made executors. 


J. C. died living tenant in tail. W. M. never 


; ntermeddled with the effects. W. D. entered 


X 2 ; and, | 
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tors lived; for the words were, quod Prediga 


executors ſhould outlive the terminatica of the 
eſtate rail, 4 


cited by Brooke in ſupport of this poſition in the 


. the poſition, any more than the caſe of Howel and 
Barnes (which is the cafe alluded to as decided 


which ſeem to me to turn upon the particular 
penning of the reſpective deviſes therein quel- 
tioned, the only authorities lefr by which the 


L 308 1 


and fold, And the queſtion was, Whether th, 
ſale was good? and it was held, after Trex 
argument, that it was; for, fr om the ſpecil 
penning of the will, it was clear that the execy. 
tors of the executors with the pariſhioners wer 
not to intermeddle, as long as any of the execy. 


tenementa vend. per executores meos et fi onng 
obierent per eorum executores et per quatuor pay 


chianos. From which clauſe it clearly appeared 


that the executors of the executors were not to ad 
until all the executors were dead, but they | 


were then to ſell; from which it might reaſonably 
be concluded that the intent was, that the execy- 
tors, or ſuch of them as ſhould live, ſhould ſel, 
and the more fo, as it was not reaſonable to ſup. 


poſe that the deviſee could imagine that all the 


The PO caſe (which is that alluded to 2 


Note now under conſideration) not warranting 


by three Judges in the time of Charles) both of 


editors 


1 399 J 


Jicor's doubts in the note referred to can be ſup- 


ported are, firſt, Bro. Abr. Dev, 50, which, when 
referred to, will be found to refer again to Bro. 


Abr. tit. AM. 356, which will be found to refer 
o 39 Af. Pl. 17, which is the caſe of a deviſe 


of lands to executors to ſell; and it is there ſtated, 


as has been already ſhewn, that by ſuch words an 
intereſt paſſes and the fee is in the executors 


until fale, in which caſe the intereſt ſurvives, and, 
conſequently, may be ſold by the ſurvivor, And 
ſecondly, Perkins, ſec. 550, which ſeems to be 
grounded on the obſervations and arguments 


is H. VII. 11, 12, which by no means A 


the 8 opoſition there put. 


If hi point wanted a further illuſtration, the 
ſtatute 21 Henry VIII. cap. 4. made expreſsly to 
remedy the inconvenience that aroſe from this 


ſtrict conſtructjon of ſuch authorities, in inſtances 


where one of the executors ſo circumſtanced re- 
fuſes to intermeddle with the execution of ſuch a 
will or teſtament deviſing lands, tenements, or 


hereditaments to be ſold by executors, by en- 


abling the other executors who accept and take 
upon themſelves the executorſhip to fell, and 


rendering their diſpoſition valid, ſeems to me de- 
cively to warrant the opinion of Lord Coke, that, 
at common law, all the perſons. endowed with 


ſuch a naked authority muſt unite in the execu- 
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Afr. Booth's 
opinion cited. 
Co. Litt. 255: 


23 note. 


charge. And ſuch power ſeems to be a lepal 


which this mode of ſuch a deviſe, as that laſt 
mentioned, taking effect is denied, upon the 
ground, that there will be no ſeiſin in J. 8. 
the deviſee to uſes, conſequently no ſuch uſe in 


1 ſhall treſpaſs for a moment upon the reader's 


charge eſtates, were originally mere modifics- 
tions of uſes, taking effect as directions t1 


L 30 1 
tion of it, unleſs in caſes where the evident jr, 
tent of the teſtator renders a contrary conſtruc. 
tion OT neceſſary, 


Palren to be chercifed'? over lands through the 
medium of uſes, may likewiſe be created by de. 
viſe. As if one deviſe to J. S. and his heirs, tg 
the uſe of A. for life, remainder to B. in tail, vi 
power to A. to limit a jointure, or to leaſe, 0s 


eſtate taking effect under the ſtatute of uſes, a 
the limitation of an uſe, 


But I ſhould here mention, that an opinion of 
high authority has been conveyed to the world 
through the medium of a late publication, in 


A. or B. as is executed by the ſtatute of uſe, 
patience, by ſome obſervations alſo on this point, 

Powers to make Jointures, or to leafe, 0 
feoffees (i. e. truſtees) as to the diſpoſal of! 


eſtates | in land i in n particular events; ; theſe direc - 
tions 


1 31 1 


tions might have been either as to the immediate 


application of the profits, or, as to its applica- 


tion on future events or contingencies. The 
performance of theſe directions were at firſt 
binding upon the conſcience only of ſuch truſtees, 
and therefore cognizable only in Chancery. The 


' ſtatute of the 27th Henry VIII. which extended 


to all uſes, as well future when they came in eſe as 
preſent ones, rendered uſeleſs the juriſdiction of 


Chancery over them, by taking away the inter- 
mediate character of truſtee and conſolidating 
the uſe and legal eſtate, Now, the letter of that 
ſtatute being, © that where any perſon ſtands or 


« is ſeiſed, or at any time afterwards ſhall happen 


© to be ſeiſed, it is neceſſary, to bring a caſe 
within this ſtatute, that there be a perſon ſeiſed 
to the uſe at the inſtant when the uſe is to be 

executed, upon whoſe ſeiſin the ſtatute may 
attach, and thereout execute the uſes limited to 
take effect out of the eſtate conveyed to the 


truſtee for that purpoſe. Then, according to 
Chudleigh's caſe, all the ſeiſin that is by ſuch in- 


ſtrument creating uſes conveyed to the truſtees, 

is immediately executed in or transferred to 
 eqfui que uſe of the preſent uſes i. e. uſes in eſſe 
and which veſt immediately. And as to the uſes 


not in efſe, there is no preſent ſeiſin exiſting any 


where, but only a poſſibility of ſeiſin in the 
eolfees to ſerve thoſe uſes when they come in 


X4 : E 


1 Rep. 120. 
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ginal eſtate or ſeiſin reviving by operation of 
law in the truſtees) to ſerve as ſo that 55 


Chudleigh's caſe, to the inſtance put by Mr. Bool. 


his heirs become ſeiſed by virtue of the ſtatute of 
wills of an eſtate in fee, upon which ſeiſin the 


— . —— 
„ . 
ä 
—x — og — 
a 
„ * 8 
FE 


in the right heirs of the deyifor. At that 
moment ALL ſeiſin paſſes out of the deviſee to 


fee is transferred to the uſe | in fee which is in 


1 312 1 


ee, which is realized as the contingencies on 
which the future uſes depend ariſe, and which 
uſes then, by force of the ſtatute, draw to them. 
ſelyes a ſufficient eſtate or ſeiſin (part of the ori- 


> RR 5. 


ſefion transferred to them, 
To apply, then, the ftatute, as explained in 


The moment the inſtrument operates J. S. and 


ſtatute of uſes immediately attaches, and executes 
or transfers that ſeiſin to all uſes in e, viz. to 
A. for life, remainder to B. in tail, remainder (if 
there be no further limitation) as a uſe reſulting 


uſes, and executes in ceftui gue uſe; for the 
truſtee to uſes has but a fee, and, either by poſi- 
tive limitation, or by conſtruction of law, that 


tenant for life remainder to B. in tail remainder 
to the right heirs of the deviſee. But till this 


transfer is with a poſſibility of a ſeiſin ſpringing 


up in the truſtees to uſes, whenever any uſe under 
the Power, which 1 is a future uſe, calls for an exe. 


cution, 


r 
cution, that 1 is, whenever A. BER a jointure, &c. 


Then that uſe, coming in eſe, draws to itſelf the 
ſeiſin revived in the truſtees, which is juſt that 


ſeiſin which is neceſſary to feed that uſe; and fo, 1 Rep. 133. 


by conſtruction of the ſtatute, the jointreſs, leſſee, 


&c. derive their intereſt out of part of the 


firſt ſeifin given by the deviſor to the deyiſee. 


— 


＋ hus it was ſaid in the caſe of Broughton . 3 
Langley, that the truſtees, though the eſtate was S . 


executed in tenant for life remainder over, might 


execute the power and join in making of the 


jointure; and when it ſhould be made, the 
jointreſs would be in by the will, that is, her 


eſtate would take effect out of the ſeiſin limited 
to the truſtee to uſes by the will, and not out 


of any eſtate in ceftui que uſe who made the 
jointure. 


upra, L. Raym. 
73. | 
2 Salk, 679. 
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OF THE 


D E N Js E E. 


IT is a neceſſary incident to the conſtitution of 
every deviſe, that there be an appointment of 


a deviſee capable of taking. 


The cuſtom of deviſing being annexed to the 


land and not to the perſon, it followed, that, if 
lands were deviſable, the owner might have 
diſpoſed of them as well in mortmain as other- 


wiſe, But the power of deviſing given by the 


ſtatute of the 32d Henry VIII. as explained by 


the 35th Henry VIII. was reſtrained to any per- 


ſon or perſons except bodies politic or corporate, 


which excluded deviſes in mortmain; and al. 
though the 43d of Eliz. c. 4. was conſtrued to 


authorize a deviſe to a corporation for a chari- 
table uſe, as operating in nature of an appoint- 


ment rather than of a deviſe; yet the gth Geo. II. 
cap. 36. checked this practice by prohibiting 


ſiuch diſpoſitions, as tending to defeat the politi- 


cal ends of the ſtat utes of mortmain. 


Dieviſees, 


1 3175 J 


Deviſees, therefore, of land may now be 
either natural perſons or civil perſons, and not 
expreſsly or by inference excepted out of theſe 
ſtatutes. | 


Natural perſons may be either d in oe 


or FO not in e. 


Firſt, Natural perſons in, eſſe. 


All natural perſons in eſe may be deviſees, 


unleſs labouring under ſome civil diſqualifi- 
cation. | 


Coverture creates no diſability in a woman to 


take as a deviſee. But, at law, if her huſband 
| diſagree afterwards, that will avoid the deviſe : 


yet equity would interpoſe in ſuch caſe, and 


prevent a huſband from prejudicing his wife, 
by diſſenting to her taking a benefit under a 
deviſe. 


Nor is a wiſe diſqualified by her coverture 


from being a deviſee to her huſband, either 


under the cuſtom or the ſtatute; for the reaſon 
that ſhe cannot be 4 grantee under a grant 


from her huſband, is, becauſe the huſband and 


wife are one perſon in law, which does not apply 


in caſe of a deviſe; becauſe the huſband has 


to a wife. 


Vid. Perkins, 
ſec. 42, 44- 
But notes Per- 
kins relates 
only to a con- 
veyance made 


The 
principlehows 
ever applies. 


173, 9. x 
Fitzh. Dev. 


285, 13. 


Co. Litt. 112. h. 


1 Roll. Abr. 

610, Bro. tit. 
Dev. 18, 34. 
Ca. T. Holt 
241. | 
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the eſtate radically in him, and the deviſe does not 
take effect until after his death, and then they are 
no more one perſon. 


44 Aff. 36, Thus 44 Aſſ. 36, the cuſtom was laid, that 
before time of memory, by the uſage of the 
borough of Stafford, a man might deviſe his 
tenements to his wife in fee, as well as to any 
other perſon, 


Knight verf. It ſeems to be no objed ion to a deviſee, 
4 Ve 80. u ſuch, that he is an alien; for where it 
Was urged on a deviſe, that, ſuppoſing it well 
executed, yet it would be void, for that 
the deviſee was an alien, and, eee 
incapable of taking for her own benefit, and 
then ſhe could not take by deviſe; Lord 
Hardwicke ſaid, that he would not enter into 
that queſtion minutely, nor give an opinion 
upon it; that he could not cite a caſe that ſuch 
a will would be good: but he did not remem- 
ber any doubt or diſtinction, made between a 
grant, conveyance, or deviſe to an alien, for 
an alien might take: the only conſideration 
therefore would be, for whoſe benefit, and if he 
might take for the benefit of the crown. There 
was no rule of law or upon the ſtatute of wills 
in the way, Why he might not take by deviſe, 


This 


n 


This opinion of Lord Hardwicke, that an alien Godb. 295. 


may take by deviſe, ſeems ſtrongly countenanced 
by the opinion of the court, in the caſe of God. 
frey and Dixon, that, on a covenant to ſtand 
ſeiſed, an uſe will ariſe to an alien; for, if ſo, 
then if, before the ſtatute of wills, a man had 
conveyed lands to the uſes of his will and ther 
deviſed the ſame to an alien, fuch declaration of 
the uſe would have been good, becauſe a uſe 


would have ariſen to him as well upon a convey- 
ance to uſes as upon a covenant, the principle 


being the ſame in both caſes. If ſo, a deviſe, 


after the ſtatutes of wills, to any perſon Who 
was capable of taking before by a will diſpoſin g 


ol an uſe, will be valid; for thoſe ſtatutes made 


_ no alteration as to the capacity of the perſons to 


take by deviſe. Then the queſtion is, To whoſe 


uſe, or for whoſe benefit he ſhall take? and in 


that reſpect, there appears to be no ground for 
_ diſtinguiſhing between the caſe of a deviſe or of 
any other conveyance ; for when an alien takes 


by will, the eſtate, on the will's being conſum- 


mate, veſts in him, and he is in 70 all intents and 
purpoſes as any other deviſee would have been, 


until ſomething further be done to take the 
_ eſtate deviſed out of him again; for, as long as 


the alien lives, the inheritance is not veſted in 
the king, nor ſhall he have the land, until office 


found; and therefore, before office found, a re- 


covery 


Noy. 137. 
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le .  covery by an alien tenant in tail will 90 the 
9 Co.14z, remainders, he being tenant of the land: but, 
if he die before office, the laws caſts the free. 
hold and inheritance upon the king for want of 
heirs, an alien having none. So that the title 
of the crown is collateral to the title by the de- 
viſe, has no retroſpect to the time of its being 
conſummate, nor does it affe& the land in the 
hands of the deviſee until another thing is done 
to intitle the king, not under the deviſe but 
by right of his prerogative, viz. office found; the 
tenant being an alien, and conſequently, though 
of capacity to take lands in bis own right, yet 
not * 8 to hold them. 


wu fines the ſtatute of the x8th Geo. III. 
c. 60, which repeals ſo much of the ſtatute of | 
the 11th and 12th Will. III. ce. as diſables 
perſons educated in the Popiſh religion, or pro- 
feſſing the ſame, under the circumſtances therein 
mentioned, to inherit or take by deſcent, de- 
viſe, or limitation in poſſeſſion, reverſion, or re- 
mainder within the kingdom of England, &c. 
provided fuch perſons, within the time limited 
by the act of the 18th Geo. III. take the oath {| 

preſcribed thereby, Papiſts complying with that 
| oath are likewiſe capable of being deviſees 1 5 
real property. 


A baſtard £ 


L 379 1 
A a0 cannot be a deviſce until he have 
gained a name by reputation. 


But having gal ned a name by reputation, he 
may take, being deſcribed thereby. 


Name Pete i of ak de may 
be either certain or uncertain. 


Certain, as where a deviſe is to A. or B. or 


the like, accompanied with proper circumſtances 
of identification. 


Uncertain. T 1 where one by will deviſed 


all his lands in Kent and Suſſex to one of his couſin 
Nicholas Amberſt's daughters, that ſhould marry 
with a Norton within fifteen years. Nicholas 
Amherſt had three daughters, Elizabeth, Anne, 
and Mary. Stephen Norton married Elizabeth; 
and on a queſtion, between the heirs at law and 


the deviſee, who ſhould have the land, one ob- 
jection taken by the heir at law Was, that the 
deviſe was void for uncertainty as to the perſon, 


for, two might marry with a Norton. But the 
court agreed that the deviſe was good, not- 


withſtanding the uncertainty ; for that, although 


the words were not, who ſhould firſt marry with a 


Norton, yet it was all one, becauſe the law ſup- 


e plied | 


Vid. infra, er * 


3 b. et note I. 5 
ibid Dyer 313. * 
Noy 35. 1 
Noy. 35. 1 
Leon. 4%, . | 
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f — — — 
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B ate V. dene, 
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Litt. Rep. 2 56. 


Per Babin gton, 


9 H. VI. 2 Jo 
Br. Dev. 5. 


1733 Pl. 14. 


9 H. VI. 23. 
11 H. Vi. 123 
13. 


1 32 1 

plied theſe words in a deed: and, even in the King's 
grants, if two conſtructions were made and 
one made the grant void and the other not, then 


the latter ſhould ſtand, a fortiori in this caſe, 


and therefore it ſhould not be preſumed that more 


than one would marry a Norton, eſpecially az 
che words of the will fixed in a ſingle perſon, 


and they ſaid there was a difference when there 
was uncertainty in the event and uncertainty in 
the perſon. 


So a deviſe may be to R. or B. which ſhall 
have iſſue firſt ; or to the firſt fon of A. that ſhall 
have iſſue. 


Secondly. Natural perſons not in ehe. 


And, as to theſe, a diſtinction ſeems to have 


been formerly taken between a preſent deviſe to 
2 Bulſt. 275. 


1 E. Ca. Abr. 


them and a deviſe to them by way of remainder; 


for, if there were a tenant for life in rerum na- 


zura at the time of the deviſe, but no perſon in 
remainder in rerum natura, yet the deviſe was 
good if he in remainder were in / at the time 


when the remainder fell in. As a deviſe by a 


man of his hereditaments to his wife for life, and, 
after death to remain to I. ſon of the teſtator, 
and to his heirs males of his body engen- 

7 | dered, 


1 32 J 
gered, and for default of ſuch iſſue to the next 
heir male of the deviſor and the heirs male of 
his body. In this caſe it was held that the 


deviſe to the next heir male of the deviſor would 
have been good on the demiſe of the wife and J. 


without iſſue, if an heir male had been born 
previous to thoſe events; but no heir male having 


been born until after thoſe events had happened, 


that limitation was held to have failed, and the 


eſtate to have velted irremoveably in the heir at 
law of the deviſor. 


So where W. ſeiſed of a copyhold of inke- 
ritance, ſurrendered it to the uſe of his laſt will, 
and, having a ſon born and another in ventre ſa 
nere, deviſed part of his land to his ſon or 
daughter with whom his wife was enſeint et he- 
redibus ſuis legitime procreatis, and the reſidue to 
his ſon born, to him and his heirs of his body, 
and, if he died without heirs of his body, 


Church v. 
Wyat, Moore 


637, et vid. 
2 Bulft. 273, 


275) 78. 


to remain to his child in ventre ſa mere, and 


if both died without heirs then over ; the de- 


viſor died, and then the wife had a daughter; 


and on a queſtion, Whether the daughter in 


ventre 2 mere could take by purchaſe a real 


eſtate, as a copyhold was ? it was held, by all 
the Juſtices, that ſhe might take an eſtate in 


| remainder therein, 
K 
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1 Eq. Ca. Abr. 
173. PI. 12. 


2 Bulſt. 275. 
Mich. 12 Ja. 
8. C. 1 Roll. 
Rep. 109. 


Snow v. Cutlery 
Sid. 153. 1 Lev. 


Court, conſiſting of Wyndham, Moreton, Twiſden, 
and Kecling, expreſſed themſelves clearly of opi- 


1 35. Salk 229. 
_ Godbolt 386. 


Andrews v. 
Fulham, 
Strange 1093. 


1 
It is neceſſary here to obſerve, that it is ſtated 
in the laſt caſe, that the wife of the deviſor 
entered and was admitted; from which circum. 
ſtance, and from the judgment of the court, it 
ſeems reaſonable to preſume, that there was an 


eſtate for life limited to the wife previous to the 
eſtates to the children in tall, 


But, on 1 deviſes made to perſons not in eſſe, a 
diſtinction ſeems to have been formerly urged be. 


tween the appointment of ſuch deviſee per verbs 


de praſenti, or per verba de futuro: And although 
it be now clear, that a perſon not in eſſe may 


be a deviſee per verba de futuro; yet it is not 


ſettled whether he may per verba de præſenti. 


Thus, in the caſe of Snow and Cutler, the 


nion, that a deviſe to an infant when it ſhould be 


born would be good, and the land would de- 
ſcend to che heir in che mean time. 8 


So where W. deviſed meſſuages in London 
to his wife for life, and, after her deceaſe, to 
ſuch child as ſhe was then ſuppoſed to be en- 


eint of, and to the heirs of ſuch child for 


ever. It was ſaid by Lee, Chief Juſtice, who de- 
livered the opinion of the Court, that, though 
formerly 


11 


formerly it had been doubted whether a deviſe 


to an infant in ventre ſa mere was good, yet it 


was then clear, that where it was per verba de 


fauluro, it would take effect, That the words 


therefore would have been ſufficient had any 


perſon come in being capable of taking; but 


the wife not being OY: the eſtate never took 
effect. 


With regard to a deviſee conſtituted per verba 
de præſenti, a diſtinction has alſo been attempted 


between deviſes by cuſtom and deviſes by ſta- 


tute; and it has been ſaid that, without all 
queſtion, ſuch a deviſe was good at common 
law, and that the doubt only aroſe on the ſtatutes 
of Hen. VIII. which enact, that it ſhall be 


lawful for a man, &c. to deviſe his lands to 


any perſon or perſons; becauſe in ſuch caſe the 
devilee, not being 1 in rerum natura, in ſtrictneſs 
of ſpeech is no perſon; and therefore that 


under thoſe ſtatutes ſuch deviſe is void. But 
this diſtinction will be found not to be warranted. 
AY authorities; for this doubt appears to 

2ve been ſtarted in a caſe in the year books, 
11 Hen. VI. 13, in which Bebington and Pafton 


were of oppoſite opinions upon it; and the caſe 


in Roll'S Abr. 609, H. Pl. 2. ſeems to be an 
opinion of Rell formed after the ſtatute of wills, 


and founded upon its being an executory deviſe. 


2 Mod. Rep. 9. 


Infra 326. 
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Mich. 13. 
14 Eliz. 


Sed nota. It was 
ſaid in Snow 
and Cutler, 
that on refe- 
rence to the 
record, it did 
not ſupport 
the caſe as here 
put. 


Supra 321, ot. 
Moore 637. 
Hill, 27 Eliz. 


S8. L. per Paſton, 


9 FH. VI. 13 b. 
et per Coke 
in Sympſon v. 
Southerne, 

2 Bulſt. 273, 


- 2759 2 276. 


[ 324 ] 


7 he firſt caſe I have met with, in which the 


| ſubject of a deviſe to an infant in ventre, &c. per 


verba de præſenti was fairly brought under con- 
ſideration, is in Dyer 303 b. Pl. 49. There a 
man, having five ſons and his wife being enſeint 


with a fixth at the time of his death, deviſed, 
that one third part of his lands ſhould deſcend to 


his ſon and heir, and the other two parts he 


gave and bequeathed to his four younger ſons 


by name and the heirs males of their bodies, and 
if the infant in ventre ſa mere were a ſon, then 
he to have a fifth part as co-heir with his four 
younger brothers. A ſixth ſon was born after the 
death of the father ; and it was held, upon this 


caſe, by Dyer, Bendlowe, and Meade, againſt the 


opinion of Y/hiddon, that the ſon born after the 


death of the deviſor took nothing; for, he had 
not the capacity of taking as a purchaſer when 
the deviſe firſt took effect, W he was not 
then in rerum natura. 


So, in the 0 f hed and Myat, it is 
expreſsly ſaid to have been reſolved by all the 
Juſtices, that an infant in ventre ſa mere could 
not take a real eſtate in poſſeſſion by purchaſe, 
but it might take 1 in remainder, as the caſe was 


chere. 


Tui 


— 


[ 325 ] 


This opinion reſpecting a deviſe to an infant in 
ventre ſa mere per verba de preſenti was adopted 
arguendo by Gawady and Fenner in the caſe of 
Fuller and Fuller; for they agreed, that an infant 
o circumſtanced ſhould take if publication of the 
will were made after its birth; becauſe, per Gaway, 
there is the teſtator's will written that he ſhould 
have it, and it is s expreſſed by wy words after- 
wards, 


Aid Powell, Juſtice, in the caſe of Scatter- 


wood and Edge, ſaid that a deviſe to an infant 


in ventre ſa mere, by the berter opinions though 
various, was not good, | 


So Bridgman, in the 45 of Bate and Norton, 
ys! it down as clear law that ſuch a deviſe 1 is not 


- yok 


But Meade "i Nr ade of ho Com- 


mon Bench, affirmed, in Mich, 24 Eliz. that it 
had been adjudged there in the time of Lord 
Dyer, that if land were deviſed to two men and 


Fuller v. Fuller, 
cited Dyer 304 
in notes. Mich. 
27. 28 Eliz, et 
vide caſe Cro. 


Eliz. 423. 


Vid. Cro. Eliz:s 


2 Salk. 230. 
vid. inf. 326, 


327. 


Bate v. Nate 
T. Raym. 83. 


but he relies 
upon Dyer 


Moor 177. 
Pl. 312. 


to the child with which the wife of the deviſor 
was enſeint, the deviſe was good, and the child 
ſhould take thereby; but Lord Der doubted | 


whether he ſhould take in common or in n 
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2 Salk. 230. 


Grow: v. Cutler, 
Lev. 135, 1. - 
S. C. Sid. 153. 


* Keb. 569, . 


752, Soo, Sof, 
$02 et 851. 
2 Keb. Ir, 


1455 296. 


5 vide ſupra 324. 


reſpect, and the freehold ts in the heir in the 


and was tantamount to a deviſe to an infant in 


and had told them, that he had cauſed the Roll 
of the caſe ſtated Dyer 303, to be ſearched, and 


l 326 J] 


And Powell Juſtice, and T; reby Chief Juſtice, 
were of opinion, in the caſe. of Scatterwuaod and 
Edge, (although Powell thought the weight of 
opinions was the other way) that ſuch a deviſe 
as that laſt ſtated would be good ; for, by the de. 
viſor's taking notice that the deviſee was in ventr; 
ſa mere, he muſt intend a future deviſe. 


So Roll, in his Abridgment, 609. H. Pl. q | 
ſtates, that a man may deviſe to an infant in vente 
ſa mere, although the deviſor die before the in- 
fant be born; becauſe he was in eſe in ſome 


mean time „ by 


And in the caſe of Snow and Cutler, Tide 
Juſtice, and Keeling Chief Juſtice, held, that a 
deviſe to an infant in ventre ſa mere was good, 


ventre, &c. when it ſhould be born ; and they 
ſaid that Hale, Chiei Baron, was of that opinion, 


that it did not warrant the opinion ; and ſo ſaid 
Ede, Chief Juſtice, when this cafe was argued; 
viz. that he had viewed the Roll, and was of 
opinion with Hale. 


Te 


11 


The caſe of Snowy and Cutler was thus : One, 


ſeiſed of a copyhold of inheritance, ſurrendered 


it to the uſe of his will, and, thereby, deviſed it 


to the heirs of the body of his wife if they at- 
tained the age of fourteen years. The teſtator 
died without iſſue. Afterwards the wife married 


Supra 326. 


and had iſſue. And, on a queſtion as to the 


validity of this deviſe upon the principle re- 


ſpecting which we are now treating, the Court, 
after many arguments, were divided in opinion, 
Myndbam and Moreton being againſt the validity 


of the deviſe, and Tp iden and Keeling holding 


it to be od. 


And Nerth, Chief Jultice, ſaid, in the caſe 
of Taylor and Bydall, that, at that day, a deviſe 
to an infant in ventre ſa mere was held good; 
becauſe the law would infer that the deviſor 


did intend it to him when be ſhould be born, ſo 
N that it worked i in the nature of an executory de- 
viſe; and when it appeared that the teſtator did 


not intend that the deviſe ſhould be executed 


preſently, then it ſhould wait; and that ſhould 
be ſuppoſed to be _ intent of the teſtator 1 in 


this caſe, 


5 


And in the following eaſe, Finch, Lord 
Keeper, ſeems to have fairly decided the queſtion, 


in Chancery, in favour of ſuch a deviſec, 


T4 


In i 


e Bydall, 


1 Freem. 244. 
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Nurſe v. Years 


worth, 2 Mod. 


Rep. 8, ge 


Alluding to the 
caſe of Snow 
and Cutler, 

ſupra 327. 


[ 3288 J 


In this caſe, one, having then no iſſue but his 
wife being groſement enſeint, deviſed lands to the 
heirs of his body on the body of his wife begotten, 
and, for want of ſuch iſſue deviſed them over, and 
died; afterwards a ſon was born : And it was ob. 
jected, that the deviſe to the infant in ventre ſa mere 
was void. But it was decreed, in Chancery, to be 
a good deviſe. And his Lordſhip mentioned two | 
caſes in the Common Pleas, one in the time of 
Lord Chief Juſtice Hale, the other in Lord 


Chief Juſtice Bridgeman's time, wherein it had 
been reſolved, that if there were ſufficient and 


apt words to deſcribe the infant though i; 


ventre /a mere, the n might be yu 


But, in the preceding caſe, the Lord EM 
ſaid, that in the King's Bench the Judges had, 
ſince the deciſions he alluded to, been divided 


upon this point; and as the law ſtood then ad- 


judged, the deviſe in the above caſe ſeemed not 


to be good. But, ſhould the caſe come then in 

queſtion, he ſaid, he was not ſure that the law 
would be ſo adjudged; for, it was hard to diſin- 
| herit an heir for want of apt words to deſcribe 
him, and there was all the reaſon in the world 


that a man's intent, he lying in extremis when 


moſt commonly he was deſtitute of counſel, 
ſhould be favoured, 


And 


I 329 J 


And the court of Common Pleas ſeem, in Gulliver v. 


a ſubſequent caſe, to have been of the ſame 
inion as the Lord Keeper, upon the ground 


opli 
that ſuch a deviſe i is, in its own nature, a de- 


viſe in en 1 


The ite treatiſe on Contingent Re- 
mainders expreſſes the author's opinion upon 
this point in the following forcible words : 


i There certainly can be no doubt,” ſays he, 


(e that a deviſe to ſuch infant (i. e. an infant in 
« entre Ja mere } neceſſarily implies a future 


« diſpoſition to take effect at its birth, as much 
« as if the words, when he ſhall be born, were 


« added; for ſurely it cannot be imagined that 
« the child ſhould take the eſtate ROE it Was 


c bern e 


From the above caſes, upon an accurate exa- 


mination, there appears only to have been two 
actual deciſions, at law, upon this point; namely, 


that reported in Dyer 303, Pl. 49, which is ſtated 
to have been objected to by Hale, Chief Baron, 


and Hyde, Chief Juſtice, as not warranted by 
the Rolls; and the caſe cited by Meade and 
Periam, Moore 177, which ſeems to have been 
a clear adjudication of this queſtion in favour 
of an infant in ventre ſa mere being capable of 
bring a deviſee ow verba de n which 

latter 


Wicket, 


1 Wils, 10g. 


Fearn on Con- 
ting. Rem. 42k. 


1 r 
8 J 8 4 
KJ: 24 


| 1 3³⁰ f 
latter deciſion appears to have received the 


ſanction of the greateſt number of authorities 


ſince; for Coke's opinion, in the caſe of Simpſon 
'Drer 303 b. 
Pl, 49. and Southern, being founded on the caſe in Dyer, 


e and therefore going no further than that ca6 
| warranted, there remains only the dium of | 
Bridgman and the opinions of the Juſtices who 
decided the cafe of Church and Mat, againſt ſuch 
deviſe, oppoſeti to the opinions of Powell, Dyer, 
Treby, Roll, Twiſden, Keoltng, Kal 1 9 and 
Finch, in its favour. 
Vid. Dyer This difference of opinion, as to fuch a de- 
725 . viſee conſtituted per verba de præſenti, and per 
emiie to a 


man to hold to Verba de futuro, ſeems to have ſprung from the 
EA fon to be ſtrictneſs with which Judges in early times re- 
poop garded executory deviſes, which were ſuffered ta 
ore. Exiſt in no caſes, unleſs ſupported by the mari. 
wander. feſt intention of the teſtator; and the intention to 
create a future deviſe in favour of a deviſee nut 

in efſe, was conſidered in thoſe times as not ſuff- 
ciently evinced, by the mere fact of the teftator's 

deviſing to an infant in ventre ſa mere per verba 

de preſenti ; it not being then conſidered, that 

the deviſe being in its nature not capable of 

taking effect in preſenti, was a ground from 

whence it muſt neceſſarily be inferred, that it 
was intended to take effect in futuro. As 

it was s by no means unfair to contend that a 


deviſor, 


1 33˙ 1 


deviſor, when uſing thoſe words, might not ad- 
vert to their preciſe operation, or be aware of the 
diſtinction between an eſtate to commence ix 

futuro, which could only take effect by way ny 
executory deviſe, and a preſent eſtate, It ſeems 


therefore to have been then held neceſſary that, 
in order to paſs an eſtate by executory deviſe, 


there muſt have been an apparent expreſs in- 
tent ariſing out of the words of the will, which 
the principal caſe was held not to furniſh eyi- 
dence of, their natural import being that a pre- 
ſent eſtate was to paſs. Thus, a deviſe to the 


2 Keb. 297. 


Per curia N 
2 Salk. 255, 
459. 


heirs of J. S. where J. S. is living is void, 


becauſe it ſhall not take place as an executory 
deviſe, there being no ground to argue that the 


teſtator meant a future deviſe from the mere 
eircumſtance of bis knowledge that J. S. is living, 


and the words carrying a preſent deviſe, it fails, 


becauſe J. S. being living can have no heir. So 
on a deviſe to the iſſues of J. S. ſuch only as 


are living at the time of the gift ſhall take. 


And, the like law is of a deviſe to A.'s firſt ſon, 
he having none; for it does not import notice — 
in the teſtator of that fact. But, per Powell, pe = 
though a deviſe to A.'s firſt ſon does not import 
that A. has none, yet, a deviſe to one in ventre, 


&c. by. the taking notice that the deviſes is in 


_ ventre, ews the teſtator intends a future de- | 


viſe: and T reby agreed, in that opinion. 


1 But, 


5 Keb. 297. 
. 


— — — 2 1 2 TY” 1 * 


1 Lev. 135, per 45 a deviſe to an infant : in ventre ea mere whe 
Uthe Jufti 
0 ces, be _ be born, 


1735 12. 
| Secondly, by implication or inference "TR 
facts. 
Woodley et As oh deviſe by one that, if the child with 


| ciredz Keb. Which his wife is enſeint ſhall be born, it ſhall 


| ap Fermer V. 


4 Keb. 752» 


Cite ibid. So in the caſe of Bate againſt Amburſt, C. B. 
15. Car. 2. a deviſe by Amburſt to the heirs of 

the body of J. S. taking ſpecial notice that 
J. S. had no heirs at the time, was held a n 
| deviſe to  after-born — 


1 332 1 


But, whatever may be the conſtruction put 
upon the claim of a mere deviſee in ventre ſa mer; 
whenever that caſe ſhall again occur, the law i; 
now fully ſettled in all caſes where there are 
any expreſs words uſed, or facts adverted to 
by a teſtator exerciſing his bounty towards 
an infant in ventre ſa mere, from whence an 
implication or inference can be drawn, that 
he was aware the deviſee could not take imme. 
diately. 


Firſt, where there are expreſs words uſed, 


Nig htingall, 


ne, C. B. have a ſhare with the reſt of his children. 
1655, cited | | EEE Wk | e 


And 


133 J 


* * wen, 


| And a deviſe to the heirs of J. S. after the PerCur. 2 Salk, 


| death of J. 8. is good by way of executory de- 


229, 230. 


viſe. And the like law would be of a deviſe Ibid. 230- 


to the firſt ſon 7o be begotten. 
viſe to the . ſon of J. S. when he ſhall be 


born. 


| Again, where B. deviſed all his freehold, copy- 


hold, and leaſehold, and all his real and per- 


ſonal eſtate to truſtees, their heirs, executors, 
and aſſigns, in truſt to pay his ſon J. B. L. 27 


quarterly, and, if he married with conſent, then 
double the ſum; and, if he ſhould have any 


So of a de- Kelton v. Bide, 


cited 2 Keb. 
hors 


Chapman v. 
Bliſſet, Ca. 
T. Talbot 145. 


child or children, he gave the reſt and reſidue 


of the yearly rents and profits. of the ſaid truſt 


| eſtate, over and above the ſaid yearly payment, 
| to be applied, during the life of the ſaid ſon, 
for the education and benefit of ſuch child or 


children; and, after his ſon's deceaſe, he gave 


one moiety of the ſaid truſt eſtate to ſuch child 
or children of his ſaid ſon as he ſhould leave, 
and their reſpective heirs, executors, and admi- 
niſtrators, and to the ſurvivor; and the other 
moiety he gave to the child and children of his grand- 
ſen J. D. and every other child and children of his 
daughter, their heirs and aſſigns, and the ſurvivor. 
of them. And, i in caſe J. B. died without ifſue, he 
gave the firſt moiery to J. D. and any other child 
and children of S. his daughter and their heirs, &c. 
70 es 
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334 1] 
and appointed £.100 per annum as A jointure 
to any wife his ſon J. B. ſhould marry, in caſe 
he married with conſent; and gave to his grand. 
ſon J. D. J. 30 per annum, for his maintenance 
until the age of fifteen, and then C. 200 to put 
him out apprentice. One queſtion was, Whether 
the children of J. D. took by way of executory 

deͤeviſe ? And it was objected, that the deviſe 5 
the children of J. D. was per verba de præſenti 
which were only proper for a remainder, and 
to make an uſe executed; for, whenever the de-. 
viſe was in verbis de præſenti, and the teſtator 
intended a preſent deviſe, no fact could alter 
it, and, if it could not take effect as ſuch, it 
ſhould rather be void than be conſtrued a future 
deviſe; the conſequences being no ingredient in 
the conſtruction. But Lord Talbot, Chancellor, 
was of opinion, that the deviſe upon the whole 
was of a truſt executory, and that there was no 
objection to the limitation to the children taking 
place as an executory deviſe, though limited 
per verba de præſenti; for it appeared, that J. D. 
Was very young at the time of the deviſe, and the 
teftator's providing a maintenance for him until he 
ſhould attain to the age of fifteen was a proof of his 
knowing that J. D. had 7s children at that time, 
itt being entirely improbable that he ſhould have 
children in being, when he was himſelf of 05 
tender an age at the time of the deviſe. 


"a 


F 


that, although the words were in preſents, they i 
1uft be taken in a future ſenſe in order to ſerve 
he intent, which appeared minifeftty to be 


that the children of J. D. A * and ao! 
fore the wb was I 375255 


3 
134 


$9, where one deviſed to his * foe three 


years, remainder to his ſon, for ninety-nine 
years if he happened ſo long to live, remainder 


| Doe V. Cates. 


1 Wils. 225. 


for one other term of ninety-nine yeats if cb 5 


woman as ſhould be his wife ſhould happen * 
lung to live, remainder to the heirs of his ſons 
body and their heirs of their bodies; the Court 
held / the deviſe to the heirs of the ſon's body 
good as an executory deviſe, being to take place 


in futuro within the compaſs of a life in being; 


| which deciſion ſeems to have been founded upon 
the principle that the teſtator had a clear in- 
tention to provide for his ſon and his iſſue ; and 


upon the evidence, afforded by the inſtrument, = 
that the teſtator knew his ſon was unmarried at 
the time of the deviſe, and, therefore, maſt have 


intended a future deviſe. 


Again, white 5 e lands unto 
A. for the term of ninety years from his de- 
ceaſe if A. fo long lived, and, after the deter- 


Narri Barnes. 
4 Burr. 2157. 


mination of that term, gave and deviſed the faid = 


lands unto the heirs of: the body of the faid | 


"As 


Vide caſe of 
Burdett v. 
Hopegbod, 
1 Will. 486. 
Where child 


in ventre ſa 


mere conſi- 
dered as a 
child left, up- 

on a deviſe, 


in c:ſe one left 


no ſon at his 
death. 


Broke, tit. 
Dev.'5 5+ 


Ibid. 17s 


Aa upon a NE Ig Whether the heirs of the 


tor meant a preſent immediate deviſe to the 
heirs of the body of A.? The Court certified 
that the clear manifeſt intent of the teſtator was, 
to give an eſtate tail to ſuch perſon as ſhould 
be heir of the body of A. at the death of A, 
(the only determination of the ninety years 
term in the teſtator's view) to him and the heirs 


of the body of the ſaid e 


in oe, or not 1 in eſſe. 
the like, 


are capable of taking lands as deviſees thereof in 
that character. Therefore a deviſe of lands to 
the e pariſhuanery.o of D. is void, | 


7 particular circumſtances, be deviſees, where the 


T 336 3 


body of the ſaid A. (who, when this point way 
agitated, had no heir of his body) took any and 
what eſtate under the ſaid teſtator's will; which 
depended upon the queſtion, whether the teſta. 


| Secondly as to civil perſons, | 


Veviſces may l be eicher civil perſon 


Fir, civil perſons. in n 4%, as executors, ot 


\ 


But pariſhioners are not ſuch civil perſons as 


i 2 
1 


© ivil perſons not in fe may W under 


| Intent 


357 ] 


ſhould. 


As where a deviſe is to the executors of e exe - 


cutors, in their civil W 


Every deviſee, whether he be a natural perſon 


| or a civil perſon, muſt be properly aſcertained 
either by nomination, or by deſcription ; for it 


is a known principle of law, that a deviſee may 
be conſtituted as well by a deſcription as by 


a Chriſtian or ſurname; nay, and even where 
there are miſtakes or untruths in the deſcrip- 
tion, as where the Chriſtian name is miſtaken, 


&c. if the perſon be ſufficiently en he 
may take. 


Firſt, by nomination, by proper names or 
ſurnames; as a deviſe to. A. B. C. D. or the 
be, 


dignity, office, or the like; ex gratia by deviſe 
of land to the Earl of Hertford, the Lord Trea- 


be a good deſcription of a deviſee. 


ſeription, that deſcription may be made good 
Z 


intent of the deviſor appears to be that as 


Secondly, by deſcription ; as by name of Hob. 32. 
ſurer, &c. So biſhop of a certain place would Co. Lit 3 * 


454 where a deviſe is rt by FH 
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Dyer 323. Pl. 29. 
S. C. Jenk. 
Cent. 239. 

41 E. 3, 13, et 


vid. 2 Sid. 149. 


39 E. 3, 24. et 
vid. 3 Leon. 


48. 


/ 


Rivers's caſe, 
| 1 Atk. 410. 


L 338 J 


by reputation, although it be - not: ſtrigly 


As if A. deviſe that B. ſhall ſtand ſeiſed of 
land to the uſe of Jane his daughter ; this would 
be a good deviſe to her, if ſhe were reputed ſo 
to be, although ſhe were a baſtard and not 


ſo called by the will. 


So where one, * will, g gave an equal ſhare 
of his real eſtate to his two Gb, A. and B. one 


queſtion was, Whether, as it appeared that A. 


and B. were illegitimate children of the teſtator, 


this was ſuch a deſcription of their perſons as 


would intitle them to take under the will ? Et 


per Lord Chancellor, in the caſe of a deviſe 
any thing that amounts to a defignatio perſonæ is 


ſufficient, and though, in ſtrictneſs, they were 


not his ſons, yet, if they had acquired that name 


by reputation, in common anger they were 


to be conſidered as ſuch. 


But * does not e to a baſtard -born 
after a will made; for, the law will not expect that 


any ſuch ſhould be, nor will it give liberty or 


ſcope to provide for ſuch before they come in ef; 


and a baſtard cannot take by ſuch deſcription „un- 
leſs he be ſuch a perſon who is reputed a ſon, and 
none can gain that character by reputation at the 


inſtant 


FF? 


inſtant time of his birth, but it mb be bY con- 
tinuance of time, and reputation of the country 
and not of the father himſelf. And then, if he 
cannot take as deſcribed at the time of his birth, 
he never afterwards ſhall take, for the law will 
| not expect longer for the raiſing a reputation, 


Thus the opinion of the greater part of the 
Juſtices in Serjeant's Inn on this point was, that a 
remainder to a man's firſt reputed ſon or baſtard 
was not good ; becauſe the law did not favour 
ſuch a generation, nor expect that ſuch ſhould be, 
nor would ſuffer ſuch a limitation for the i incon- 
yenience that might alle thereupon, 


6 where the Earl of Devenſoire deviſed three 
thouſand pounds to All the natural children of his 


ſon, the late Duke of Devonſhire, by Mrs. Heneage; 
| the queſtion was, Whether the natural children 
by Mrs. Heneage, born after the will, ſhould take 
a ſhare of the three thouſand pounds? Et, per 


Curiam, they ſhould not; for baſtards could not 
W take uncil they had gained a name by reputation; 


and for this reaſon, it was aid, that if a gift were 
to the iſſue of J. S. legitimate or illegitimate, yet 1 


Ix baſtard ſhould not take. 


Blod will verſ. 
Edwards, 


Cro. Eliz. 509, 


5 O. et vid. Co. 


Metham vert. 
Duke of 
Devonſhire, 


And che law i is the e as to 4 baſtard! In We ; 


| fo mere, I hus, i it was a queſtion i in the preceding 
2 2 


_ | 


Ibid 530. 


x P. Will. 529. 
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Hubb, 32. et 
vid. 8 Rep. 
73 a. the word 
Wife! in 32. 


H. VIII. c. 28. 


uſed to de- 

ſccribe the per- 
ſon, only, who 

mall enter. 


Vid. Dyer 3 555 


Pl. 36. 
Hubb. 32. 
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eaſe, whether a natural child of the Duke, by 


Mrs. Heneage, in ventre ſa mere ſhould take, 


And Lord Parker inclined to think that he 4 
could not; for that a baſtard could not take until 
he had got a reputation of being ſuch a ones 


child; and that reputation could not be gained 
before the child was born. 


A woman fon may take as deviſee by the name 
of wife of ſuch a one, although ſhe be not a lay. 


ful wife, if ſhe be N or known by RN. 
name. 


Anda deviſee may alſo be conſtituted by names 
or deſignations that have an equivocal ambiguity 


in them; as puer for male or female. Yet if it 


Cooper and _ 


Lane's:caſe,. 


35 Eliz. cited 
Style 293, ſed 
vid. Moore 


104, 105. The 


caſe was not 
on a deviſe. 


1 Roll. Abr. 
837 Pl. r 3. et 
Arxcher's caſe, 

I Rep: 
King v. Mel- 
Aing, 1 Vent. 
3 | 


be no way cleared up to the contrary, puer will | 


prima Facie, be taken for a ſon. 


And 10 if \ deviſe be ſenior puer, and the teſta- 
tor have a ſon and a daughter; the deviſe will be 
good, and the ſon ſhall take thereby although 


the daughter be elder than the ſon. FE 


So ſon, or # oft ſon of duch a one, wal 5 a 


good re dom of a deviſee. 


OY a deviſee may be deſcribed, as firſt and eldeſt. 


fon, not heir at law. „ 
Thus, 


I 341 ] 


Thus, where one deviſed lands to e to Marwodd v. 


hold to the uſe of them their heirs and aſſigns, to T. Hardw. gr. 


and for the only proper uſe and behoof of the firſt 
and eldeſt ſon of D. lawfully begotten, or to be 
| begotten, not heir at law or inheritor of the real 
 eftare of his father, and to the third, fourth, fifth, 
and every other ſon or ſons of the ſaid D. and 
the heirs males of their bodies, /o as Such ſon to 


whom ſuch uſe was limited, were not heir at law or 


inberitor of the real eſtate of the ſaid D. remainder 


over: The queſtion was, Whether G. D. ſecond 


ſon of D. took any thing by virtue of this will ? 
And it was objected that the words he claimed 


under, namely, © to the firſt and eldeft ſon of D. 


« not heir at law to his father,” were wholly un- 


certain and therefore void ; for, the father was 
living at the time of the deviſe, and then he 
could have no heir at law, even the eldeſt ſon 
was exempt from that deſcription. But Lord 


Darrell 3 Ca. 


* 


Hardwicke, although he would give no direct 


opinion, but only break the caſe, ſaid chat, as to 


the objection that the limitation made by the 
will was not good, becauſe the deſcription was fo 


uncertain that the deviſee could not take by it, 
he thought the objection had ſome weight; but, 


it was worthy of conſideration, whether this limi- 


tation could be reduced to a certainty ; for, if the 


intention of the teſtator could be found out, the 
court was obliged to follow 1 it. That! it ſeemed a 


2 3 | natural 5 
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2 conſtruction of the words, to n he 
intended the ſecond ſon ſhould take provideg 
he did not enjoy his father's eſtate, and the pro- 
_ ceeding directly to the third ſon, bore with it a 
very ſtrong implication that this was his mind, a8 
did alſo the proviſo that he ſhould not be heir x 
law to his father. It appeared, therefore, that 
ſuch limitation might be made certain to the 
thud ſon, 


| Perriman verf. And an elder daughter may take in preferment 
Fierce, Bend... „ | f „% öð0[ ⅛˙ Reps | 
103,105, Harz · to her ſiſters under the deſcription of proximo con. 
iu... 3 1 

10 b. reported ſanguinitatis et ſanguinis of the deviſor. T hus where 
from Hales's 


Miſcel. but in H. having a ſon and four daughters, viz, A. B. 
1 Palm. 1 I, 


303-2 Roll C. and D. deviſed land to the ſon in tail, re. 
. mainder to B. and C. for life, remainder prorins 
[pang 2 ne Conſanguinitatis et ſanguinis of the deviſor; it was 
5 fact of the held per totam curiam, that it veſted immediately 


nenn i. bens on the death of the deviſor in the eldeſt daughter 


er . only, and not in all the daughters, and did not wait 
the determination of the particular eſtate, and would 
at her death go to her heirs, becauſe limited prox- 
imo conſanguinitatis ; for, although all the chil- | 
| dren ſtood in equal Proximity, yet the elder 
5 . daughter - was the maſt worthy. 


% 


== der But if A. the elder 1 had died before 
Dy, 30 


| 2 Bro. the teſtator, then it would have veſted i in D. the 
1 vounger daughter B. and C. being excluded on 
account 


1 1 
account of the expreſs eſtate limited to them, 
and D. being, at the time when the deviſe veſted, 


daughter and conſequently nearer of blood to her 
father than the grandchildren the heirs of A. be- 


cauſe the former was the teſtator's own child, the 


latter were only children of the teſtator's child. 


An elder daughter may take by deviſe, as 


a ſpecial heir by particular deſcription. Thus in 
a caſe out of Chancery where E. deviſed lands 


to truſtees, amongſt other things, to raiſe 


2001. for his daughter M. and, ſubject thereto, to 


pay the rents and profits to K. his wife for her 


ſeparate uſe during her natural life, and, after her 


Henry verſ. 


Piurcel, 2 | 
Blackſt. Rep. | 


1002. 


deceaſe to the uſe and beboof of the heirs of the body 


of the ſaid R. lawfully iſſuing, the elder of ſuch 


iſſue and his, ber, and their heirs to inherit and 
take place before the younger of ſuch iffue 


his, Her, and their heirs, with remainders over, 
The teſtator left R. his wife ſurviving (who died 


ſoon after) and R. B. and M. his daughters 
and no other iſſue. R. B. entered on the reſi- 
due and died leaving two daughters A, and F. 
and no other iſſue. And the queſtion was, 


Whether J. took any and what eſtate in the 


lands deviſed? and De Grey, Chief Juſtice, ob- 


ſerved, at the cloſe of the firſt argument of this 


ca. , that there was no doubt of the teſtator's in- 


tention mh the eldeſt * ſhould 0 be- 
„ fore 
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WW Io RD 


<> ir 22>" 


ASL, ad ant ie 


2 5 Son 8 — 3 1 — X s * 
C ˙¹ . 


Wyld's caſe, 


6 Rep. 17 a. 


wa. 


Moore 10. 
Pl 39 


N 


fore the younger, but how to effect that intention 
conſiſtently with the rules of law was the diff. 
culty. It had been held that the heir who take, 


by purchaſe may be a qualified heir and not heir 
general, then could not one of two ſiſters be con. 
ſidered as a qualified heir? and, after a ſecond 


argument, the court certified, that A. took, in 


the firſt place, an eſtate tail in the whole of the 


lands, and that J. likewiſe took an eſtate tail in 


remainder, expectant on the determination of the 


_ faid precedent eſtate tail, in the whole, with re. 


mainder over. | 
So a deviſce or - deviſes may be conſtituted by 
the deſcription of Child or Children. Thus where 
a deviſe was to W. and his wife, and, after their 


death, to their children; it was adjudged that 


the children of W. work only an eſtate for their 


IJives. 


14 ſo it 18 s if lands be deviſed to Th and 


to his children, A. then having children; the 


children, in that caſe, only take eſtates for lite 


2 under the devitt as a a de Heſcriptio perſene, 


But where a man had 8 a baſtard, 4 n 
terwards married and had iſſue two ſons, and 
then deviied to his children: the better opinion 

5 ſeemed 


1 345 * 


emed to . that the baſtard could not take by 
| the will, in as much as he was nullius filins, 


A 


oy if A. had iſſue three ſons, and -the eldeſt 


| was a baſtard, and a remainder was limited to 
the eldeſt iſſue of A.—the ſecond ſon that is a 


„lier ſhould take and not the baſtard: for 


in general words the conſtruction ſhall be in 
digniori w_ 7 5 | 


ut it is ald that if. the. . of the baſtard 
nie ſuch a deviſe, the baſtard might clearly 


take, inaſmuch as he was clearly known to be 


the child of his mother,” 


her — 
3 1. 


However Lad achte, in faking of the NY 


of the 32d and 34th. Henry VIII. ſays, that 
when the ſtatute of wills ſpeaks of children, baf- 
ard children are not within the ſtatute, and that 


the baſtard of a woman is no child within thoſe 


ſtatutes where the mother conveys lands unto. 


him. And Lord Coke's doctrine is agreeable to 
Thornzon's caſe and W oodbouſe $ e mentioned 
in a note tee SA 


And where a devise is appointed 57 er 
tion, that deſcription may de either general or 


ru © p 


Firſt, 


Vid. Bladwell 
v. Edwards, 


Noy 35. 


Moore 10. PI. 
39. et vid. 


Noy's Rep. 35. N 


Co. Litt. 123 b. 


Dyer 345- 


| I 


. b. 


Hob. 33. 


it is doubtful what is the preciſe meaning of the 


Chapman's caſe, 
Dyer 333 b. 


13 H. VI. 12. 


body, and if I. dies without heirs male, u. 
mainder to the next heir male of the devify, 


heir male of the deviſor is conſtituted deviſee by 


. family, 


[136 1. 
F Firſt, General. 4 


As where one Ait 13 to his wife for life 
remainder to I. his ſon and the heirs male of h 


and the heirs male of his body. Here the ney 
general deſcription, 


So a deviſee may be conſtituted by a deviſe to 
a ſtock, or family, or houſe, and it ſhall be wn. 
derſtood of the heir principal of the houſe ; fx 


teſtator as to which of the ſtock, family, or 
houſe ſhould be included as deviſees: and, there. 
fore, the caſe being doubtful, the law ſhall pre- 
vail, which always fayours the heir, who is conſi. 
dered as the chief, moſt N and eldeſt of the 


Thus where EC Ceited! in fee of . "TR 
deviſed that which N. dwelt in to his three 


brothers amongſt them, and Fs D. to dwell till 
in it, and they to raiſe no firme; and deviſed bis 
houſe that T. C. his brother dwelt in to him, and 
he to pay C. C. an annuity or elſe to remain tt 
the houſe ; the words, © or elſe to remain to the 
© houſe” (i. e. family) were conſtrued to mean 


(9 1 


the ch ief, moſt worthy, 0 eld eſt Fry of che 
| family. 


Upon the 8 ERIE if lands bh deviſed 
to the poſterity of A,—The lineal heir, if there be 
any, ſhall take them under the word poſterity ; 
but if A. die without iſſue and there be no 
| lineal heir of A. the collateral heir of the whole 
| blood ſhall take them, 

And a deviſee may be deſcribed as the next of 
the name of the teſtator ; and the next relation 


ol his name, whether it be male or female, ſhall 


take as deviſee deſcribed er. 


So a deviſe may be deſcribed as next of kin. 
Thus it was adjudged, where one deviſed lands i in 


tail the remainder 0 the next of kin of his name, 


Vid. 2 Eq. Ca. 
Abr. 290, 7. 


Vid. Bon verſ. 
Smith, Cro. 
Eliz. 332. 


Vid. Jobſon's 
caſe, Cro. 
Eliz. 576. 


that his brother's daughter ſhould take * chat 


deſcription, 


And neareſt relation of the name is likewiſe a 
good deſcription of a deviſee, and operates as 


nomen collecti vum: and in theſe caſes where nomina 


collectiva are uſed to deſcribe the deviſee, the 
term uſed comprehends all the teſtator's fa- 

mily that are neareſt to him i in the degree men- 
tioned. 


Thus, 


— 


Pyot verſ. Pyot, 
1 Vez. 335» 


bid. 


ntareſt relation of the name of Pyot, and to his ot 


the death of the teſtatrix there were three perſons 


at the time of making the will. At the time of 
the contingencies happening there was alſo ay- 
other perſon who was heir at law to the teſtatrix, | 
and alſo of the name of Pot, but more remote 


viſe to the neareſt relation was void for uncertainty, 
| becauſe the word Relation was not nomen collec- 
tivum ; for no words were of that deſcription ex- 
cept ſuch as had no plurals, as fock, heir, or the 


heir at law was the perſon meant by nee rela- 
ſon, and could not intend to give it to all her 


relations. But Lord Hardwicke, Chancellor, faid, 
that a deviſe was never to be conſtrued abſolutely 


I 348 1 


21 * where one deviſed her eſtate real 250 
perſonal to truſtees and their heirs, &c. in tug, 
firſt, for W. and her heirs for ever, provided thy 
if W. died before twenty-one, or marriage, then 
in truſt to convey, aſſign, and ſet over all the ref 
and reſidue of her eſtate, real and perſonal, to her 


her heirs, executors, adminiſtrators, and aſſigns 
W. died under twenty-one and unmarried. At 


then actually of the name of Pyot; namely, a man 


and his two fifters then unmatried, and alſo ano. 
ther ſiſter originally of that name but married 


in * chan the others. 


Pyot, the heir at law, inſiſted, firſt, that this de- 


like. Secondly, that if it was not void, then the 


tion; that the teſtatrix had in view a ſingle per- 


void 


E 349 1 


yoid for incertainty unleſs from necelliey.. Then 
the queſtion was, Whether there was ſuch incer- 
tanty in this deviſe over; and, if there was a 
neceſſity to take this to relate to a ſingle perſon, 


it would be ſo, as there were ſeveral in equal de- 


gree of the name of Fyot. But his Lordſhip did 
not take it ſo: the term © Relation” was nomen col- 
lefivum as much as heir or kindred. Suppoſe it 
nad been to the neareſt kindred of the name of the 
Pyots, that was the fingular number: and though 
his Lordſhip. admitted that this word kindred was. 
uſed as nomen colleFivum oftener than the other, 
there being no plural to it, yet he ſaid, he had ſeen 
it vſed in the plur al ; in incorrect writings. | In 
common parlance, Relation, in the ſingular num-- 
ber, was uſed. as nomen colleFioum. | in the fame. 
ſenſe as kindred, and no difficulty aroſe from the 


word his or her in the caſe any more than where 


the word Heir was uſed. He ſaid he thought the 
Pyots deſcribed a particular ſtock, and the name 


ſtood for the ſtock: but yet it did not go to the 


heir at law as in the caſe in Dyer, becauſe. it 


muſt be neareſt relation raking it out of the ſtock ; 


from which latter caſe it alſo differed, as the per- 
ſonal was involved with the real eſtate, and it 
was meant that both ſhould go in the ſame man- 
ner, Then ſhould the perſonal go to the heir 
at law? In ſuch caſe all perſons i in equal degree 


of the name of Pyot would be intitled to take 
. ; 


Supra 346. 
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Greenwood v. 
Greenwood, 


cited Brown's 
Ca. Chan. 32. 


Vid. Davies 
verſ. Bailey, 
1 Vez. 84. 

Worſly verſ. 

Johnſon, 

3 Atk. 759, 

76. 


who were the perſons deſigned to take unde 
but one intention. This then plainly took in 


the plaintiff and his ſiſters unmarried at the time 
of making the will, although married before the 


dy neareſt relation, perſons may take under 


[ 


350 1 


equally ; for the court being upon a Wilton 4 of 
conſtruction who were the perſons defigned tg 
take, the involving the perſonal in the ſame truſ 
and deviſe as the real eſtate was a circumſtance 
determining the conſtruction as to the rex] 


eſtate ; that affording a proper key to find out 


this deſcription, for the teſtator muſt have had 


wins ran 
: And if the deviſor explains who he means 


that deſcription who are not oy ſo circum. 
AWE" in PO of kindred. 


| As if lands were deviſed to be divided between 
the neareſt relations of the teſtator ; namely, the 
Greenmwoods, the Everetts, and the Downs. The 


Everetis it ſeems might take, though not in the 
fame degree of relation as the Greenwoods and 


| Downs, nor within the degree of neareſt rela- 
thn. 


If one, being married, make his will, and 


thereby deſcribe his deviſee by the term Neareſt 
Relation according to the ſtatute of diſtributions, 


his 


L 35 Þ 


his wife cannot take thereby; for ſhe is no rela- 
ion to her huſband in the ſenſe in which that 
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word is here uſed, becauſe it is transferred to a 
perſonal ſenſe, and as if he had ſaid kindred; and 1 : 
kindred, in the ſtatute, means kindred by blood Cognatia Pa 1 
only, and the wife is no relation by blood or Calvin's Lexi- 5 


tit. Aff 
affinity. Non aſinis eff ſed n affmitatis ; amis _— 


a0 eodem Aipue. | 


2 
— - * v i S =— 
AA rt 2 Wag Nr In. 
n 1 — 


And Jr l be no difference in ſuch a caſe 


as that laſt mentioned, whether the terms uſed by ö | 
the teſtator were, My relations generally, or, My f ; 
own relations. In both caſes, relations by blood 1 
only are included. And if the reference to the | | 
ſatute of diſtributions be omitted in ſuch a deviſe, 4 
the wife cannot even then take within the de- | 
ſcription of a near relation. For, in the caſe of 4 Os. Abe. | 
1 


Thomas and Hale Lord King determined, upon 1382 2 
the authority of Lord Macclesfield in the caſe ol bot, 25r. 
Brown and Brown, that the word * Relations” - 

| ſhould be confined to ſuch relations as were 

within the ſtatute of diſtributions, becauſe of the 
uncertaintxof the word Relations; yet, it is ob- 

ſervable that the queſtion there aroſe reſpecting 
perſonal property, and, therefore, from the na- 

ture of the ſubject matter, furniſhed a ground for 

| reſorting to that ſtatute to determine what the 
teſtator meant, which was one ground of Lord 
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L 352 J 


But there ſeems to be no reaſon, in caſe of , 
deviſe of land ſo conceived, for referring o 
that ſtatute, thereby to decide upon a term ap- 

plied to a ſubject to which that ſtatute has 10 
. reference, unleſs it be, that, the queſtion being 
of a teſtamentary nature, any deciſion upon 3 
teſtamentary ſubject ſhould be reſorted to from 
| whence to draw an analogy, rather than the 
evident intent of a devifor to give ſhould be dif. 
appointed, upon the foundation of his having ex. 
preſſed himſelf with an uncertainty not to be 
cleared up: therefore it ſeems very queſtionable 
what would be the fate of a deviſe of lands _ 
to the relations of the device, |. 


F g 


PEN n A noting: _— 5 - ah | 8 Glanville, 
ro. Elz. 532. Serjeant, Whether, where a man had iſſue a ſon 
and a daughter, and deviſed his land to his ſon in 
tail, and, if he died without iſſue, that it ſhould 
remain to the next of his name, and died, and the 
| fon died without iſſue the daughter being then 
married, the daughter ſhould have this land? Et, 
per curiam, ſhe ſhould. not, for ſhe had loſt her 
name by her mri. : 


Wi 576. But this ſeems to 0 upon the time of the 

Sopra 340%. Marriage: for, in Jobſon's caſe, which was allo a 

gs deviſe of lands in tail the remainder to the next 
of kin of his name, the next of kin at the time of 


th 


[ 353: 1 
| the devi iſe” was his brother” 8 3 who was: 


then married to J S. And, on the death of tenant 


in tail without iſſue, the queſtion was, Whether 
ſe ſhould have the land? and, although it was 
held that ſhe ſhould not, becauſe ſhe was not 
then of the name of the deviſor; yet it was ſaid 
that, if ſhe had been unmarried at the time of the 


deviſe and death of the donor, ſhe ſhould have had 


the land notwithſtanding ſhe had been married at 
the . of tenant in tail. 


4 in thi SIN a AiftinAion . was. ks by 


Lord Hardwicke in the caſe of Pyot and Pyot, be- 


tween that caſe and Jodſon's caſe laſt cited; it 


aroſe on the claim of the ſiſter, who was married 
at the time of making the will upon which that 
caſe was agitated. And his lordſhip ſaid, that, 
as to her claim, he was not ſatisfied with the reſo- 
| Jution in Fob/er's caſe, and thought it was a very 


odd one; for, in ſuch a deviſe, there was no regard 


Supra 348, 350. 


had to the continuance of the name. But he ſaid | 


that caſe differed from the preſent. The re- 


mainder there to the next of kin of the name was 
not a contingent limitation over upon a fee deviſed 


precedent, | and, therefore, might be referred to 


the time of making the will; but, in the caſe then 


in queſtion, the deſcription of the perſon muſt 


refer to the time of the contingency happening, 


Viz, ſuch as at the time of that event ſhould be 
is 
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the deviſor's neareſt relation of the name of Pyol. 
Then taking the word Relation to be nomen col. 
lectivum, as he did, there was no ground to con. 
| ſtrue this deſcription to refer to the actual bear. 


ing the name at the time of making the will, 


a but it muſt be conſtrued to refer to the ſtock of 
the Fyots. If it referred to the name, ſuppoſe x 


perſon of nearer relation than any of thoſe then 
before the court, but originally of another name, 


changing it to Pyot by act of parliament; he 


would not come within the deſcription of neareſt 
relation of the name of Pyot, for, that would 


be contrary to the intention of the teſtatrix, and 


yet the deſcription was anſwered, he being of the | 


name of Pyot, and perhaps nearer in blood than 


the reſt. Suppoſe a woman, nearer in blood 
than the reſt, and marrying a ſtranger in blood 
of the name of Pyot, that would not do; yet, 


at the time of the contingency, ſhe would be of 
the name. In Jobhſon' s caſe, and in that of Bon and 


Smith, (which was a caſe put at the bar by'Ser- 


jeant Glanville, as was often done in thoſe times, 


but could not be any authority) it was © next of 


bes kin of my name,' which was a mere deſignation 
of the name, but it was expreſſed differently in 
tte caſe then before him: it might be a little nice, | 
but he thought the Pyots deſcribed a particular 


ſtock, and the name ſtood for the ſtock, And his 


. lordſhip W 115 the whole, that be. ſiſter, 


6 e n Who 


* 385 £3 


who was married at the time of che will, was 


equ 


teſtatrix. 


Again, hae A. as land to | his with for 


life, remainder to T. his ſon for life, ſo that the 


ſaid T. might not give nor alien fo as to prevent 
the land from remaining propingquioribus hære- 
 dibus de ſanguine puerorum of the ſaid A. it was ad- 


judged, that the children of A. ſhould not inherit 


ally intitled to take with the others, the 
change of name by marriage not being material, 
nor the continuance the name * * the 


the remainder by the words © propinguioribus, &c,” 


becauſe the limitation was not to the heirs of the 


teſtator, but to the neareſt of blood of the 


children ; ſo that the infants themſelves. were 
precluded | from having the lands OF the re- 


mainder. 


Ir having been, during the hot of the 
feudal ſyſtem, a fundamental principle of our law, 


that an heir ſhould not take a contingent re- 
mainder of an eſtate as a purchaſer, where his an- 


ceſtor took a freehold eſtate by the ſame con- 


veyance 3 becauſe ſuch diſpoſitions, while fiefs : 


30 Af. Pl. 47. 


Bro. Dev. 21. 


were predominant, tended to defraud the lord of 5 


the fruits of his tenure, by enabling the heir, 


with the concurr ence of his anceſtor, to take the 8 


etate as * as 108 deſcent without the feudal 5 
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burdens to which he would hain Ai liable T 
the eſtate deſcended; it became a rule of con. 
ſtru ction, applicable. to all inſtruments ſo * 


heirs, or heirs in tail, or iſſue, (the latter term be. 


dence of an intent in the deviſor, to give an eſtat 
in remainder, immediately executed in the anceſ. 


the heir or iſſue; ſuch a limitation being conf 
dered zechnically as importing an intent in the! 


| Iition of tenures, the foundation upon which the] 
principle was adopted, which gave riſe to that 
rule of conſtruction, failed, yet, the technical im. 


conſtruction of the inſtrument continued the 
uſed, notwithſtanding tenures had ceaſed, in thei 


i conſequently, that the words Heir or Iflue, when ſo 


[ 356 1 


ceived, that the eſtate limited to the heir, thou oh 
meant to be contingent, ſhould, in law, be con. 
ſidered as veſted in the anceſtor : in conſe. 
quence of which concluſion of law every deviſe 
in which an eſtate of freehold or frank-tene. | 
ment was given to the anceſtor with an imme: 
diate or mediate remainder thereon limited to his 


ing conſidered in a deviſe as a word of limitation 
and ſynonimous to the word heir) was conſidered 
as furniſhing incontrovertible and concluſive eyi. 


tor. ſo taking the freehold and not contingent in 


deviſor ſo to convey. And, although, by the abo- 


port of ſuch a limitation being eſtabliſhed, the 


common and ordinary acceptation. It follow, 


1 15 | ” : | uſed 


EW} - 
uſed in a deviſe, cannot take effect as a deſcription 
of the perſon to take as a purchaſer. 


But, although” he alteration of the ſtate of the 
ſubje& to which the words in ſuch a deviſe ap- 
plied, was held not to furniſh a reaſon for al- 
tering the conſtruction of ſuch limitations, the 
language that conſtituted them having gained by 
uſage a fixed technical import; becauſe ſuch an 
alteration would have been productive of more 
miſchicf by the confuſion that would have fol- 
bed in men's ideas reſpecting the diſpoſition of 

their eſtates, than could have heen compenſated 
for by any benefits that could have ariſen by de- 
parting from this rule; it by no means followed 
that, when the foundation of the principle upon 
which the rule was grafted failed, the rule that 
had been raiſed thereupon ſhould be extended 5 
beyond the preciſe limits it had at that time 
reached. From that period, therefore, courts of 
law and equity ſeem to have been as induſtrious 
to take deviſes out of that rule of conſtruction i in 
favour of a contrary intent, where that intent is 
clear and muſt neceſſarily be collected from the 
deviſor's language; as they were aſtute in their 
endeavour, by conſtruction, to bring caſes with- 
in that rule, while the principle of | it continued | 
to operate. It follows that the iſſue or heirs 
of a deviſee may now take, under that de- 
ſcription, contingent remainders as purchaſers, 
8 Aa 1 notwith- 
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5 Wien a previous freehold is limit 
to their anceſtors by the ſame deviſe, if there h 
language ſo modifying and qualifying the linj. 

a tation as to make it not quadrate exactly with the 

| rule. But» ſuch limitation will couclufively he 
conſidered as ſo doing, unleſs it be ſo conceived x 
neceſſarily to import an intent in the deviſor, tha 
his deviſee in remainder ſhall take an EXecutor 
eſtate as an original purchaſer of a contingent re. 
mainder, and not an eſtate in remainder executed 
through the medium of the anceſtor; which it i; 
ſtill concluded to be a deviſor's intent to give, 
| wherever an eſtate of freehold or frank-tenement 
is limited to the anceſtor with an immediate ot 
mediate remainder thereon to his heirs, or heirs 
in tail, or iſſue, unqualified with other reſtriftiv 

5 words neceſſarily i importing a different _ to 

haye been intended, 


A deviſee F may now be geſeribel 15 
the words « Heir” or © Iſſue“ of one who takes 
a previous freehold by the ſame deviſe, if the | 
e ſhew that the term * Heir” or 
“ Iſſue“ was meant by him to a Sw as | 
a 4 geriptio Perſonæ. 


Haddon s cafe, Thus, in Haddon's 8 caſe, where he deviſed 1 to 
cited Moore | 
mn one for life, and ſo afterwards to every perſon 


that ſhould be his heir for life only; it Was ad- 
bs ak * the Common Pleas to carry an eftate 
in 


* 


L 359 1 
in polfeſſon to the tenant for life, with a remain- 
der for life to "the't next heir, an re more. 


80 a Jeviſe of latide to J.S. ind his ap 


iſſue male, he having no ſon at that time, was 


adjudged not to be an eſtate tail, but for life only. 
And it was ſaid that | it would have been all one 


if he had had a 8 


But if the limitation in Haddon's caſe had been 
to A. for life, and after to every perſon who 
ſhould be his heir, one after another, for the term 


of the life of every ſuch heir only, it would have 
been void; for, if it had been good, the inheri- . 
tance would have been in nobody, and that would 
be contrary to the rules of law, ſo note the diſ- | 


tinction. 


The ſame point was adjudged as to the words 


< Iſſue Male” being a good deſcription of the 
perſon of the deviſee in the caſe of Luddington and 
Kime, where A. deviſed lands to B. for life with- 


Lovelace verſ. 
Lovelace, 
Saville 75. 
Cro. Eliz. 40. 
2 Leon. 35. 
6 Rep. 17 b. 


Moore 121. 


2 Bulſt. 130. 


| Supra vb. © 


Luddington 
verſ. Kime, 
1 Salk. 224. 
L. Raym. 20% 
3 Lev. 435. 


out impeachment of waſte, and, in caſe he ſhould 


have any iſſue male, then to ſuch iſſue male and 
his heirs for ever. Here the ſubſequent limita- 


tion to the iſſue male of B. was held not to make 


him tenant in tail, but to be a contingent fee to 
his iſſue male, who took by way of e as == 


deviſee 8 deſcribed. 
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1 Backbouſe verſ 
Wells, 1 Eq. 


Pl. 27. 


vide Strange 
731. I Rep. 
103 b 


Moore 37 I, 


Ca. Abr. 134. 


1 Anderſ. 132. 
Cro. Eliz. 40. 


„ ᷣ 


So where che limitation was to one ſor life only, 
* after his deceaſe to the iſſue male of his * 
and to the heirs male of the bodies of ſuch ue, the 
word cc Iſue was conſidered as a deſcription of 
the OY who was to ny the eſtate tail, 


The "ribeiple upon which theſe caſes. are con. 
ſidered as not falling within the rule before- men- 
tioned ſeems to be, that the word Iſſue, being in 
its moſt proper and technical ſenſe deſcriptive of 


the perſon, and only taken as a word of limita- 


tion to effectuate the intention of a teſtator, 


(though it ſhall be taken in the ſame ſenſe when it 
militates againſt his intereſt, as it ſhall be taken 
in when it operates in favour of his intereſt, where 


it is uſed in the ſame manner, and, therefore, ſhall 
be conſidered as a word of limitation as well where 


the conſequence is to give effect to proceedings 
that deſtroy his eſtate,_as where the conſequence 


is to give effect to his claim againſt any act of 


the tenant for life, which would, if it were conſi- 
dered as contingent, militate againſt his intereſt) 
yet, it ſhall, when it is evident from the teſtator's 


manner of expreſſing himſelf that he meant to uſe 


it in its proper ſenſe, viz. as a deſcription of the 
particular perſon to take and not as nomen col. 
lecti vum, take effect in that ſenſe and in no 
other. Now where a teſtator ſuperadds words 
of limitation on the word e Iſſue, it may 


dun 


. 


fairly be «A that he did not. uſe the word 
« Iſſue” in its collective ſenſe, for, if he had, it 
would have embraced that deſcription of perſons, 


4 include which he has uſed the latter, words of 


Limitation ſuperadded. The word Iffue, there- 


fore, in ſuch caſe, is underſtood in its common 


and ordinary ſignification, i. e. as a deſcription of 


the perſon to take, 


And this accounts for the diſtinction : ones | 


a deſcription - by the words © Heir” or © Heir 
« Male” and by the words © Iſſue Mate when 
accompanied with ſuch ſuperadded words of limi- 
tation; for the words © Heir ” or © Heir Male,” 
(being, according to their proper technical im- 


port, words of limitation, i. e. nomina collettiva, 
| and never taken as words of purchaſe, i. e. 4 
deſeriptio perſonæ, except to anſwer the evident 


intent of teſtators) will not be reſtrained to the 
latter ſignification by merely ſuperadding other 


words of limitation; for ſuch other words 


are only a repetition of what is before Sf 
by the words, o Heir Or Heir Male THC 


their technical import, becauſe they include Fo 


ſubſequent words of limitation, viz. © And his 


* Heirs” or e the like, for every heir male 


& 
© 
# 
Vid. Dabber 


verſ. Trollop, 
cCited 1 Atk. 


of the body of the heir is, in conſtruction of law, 
an heir of the anceſtor himſelf; for which reaſon 
the words added are conſidered as words merely 


412. | 


declaratory, 
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mas vert. declaratory, and do not reſtrain the effect of the 


6 442 
, wo 
e > 


Burchel 
3 Burr. 1103. former words; and therefore where lands wen 


deviſed to J. H. for life, then to the heir male q 
=_ J. H. and bis beirs, and, for want of fuch ifye 
{ then over; Lord Keeper Henley held that J. H. 
= took an eſtate tail, notwithſtanding that the word 
f | : Wl Heir Male were in the ſingular number, and 
bi attended with ſuperadded words of Limitation in 


Fee. f 
| Miller verr. And where there was a deviſe to M. and hu 
ae. wife for their lives, remainder to the next hel 
5 . male of their two bodies, it was held a deviſe 
ES — tail. ä 
| Trdllopverf, So where the deviſe was to one for life, and, 
5 after his death, to the ff heir male of his body 
Eid. Sg. remainder over; it was held that the firſt Kite 
: — took an eſtate tail. 
ar 


The coundathn of all which caſes appears to 
be, that neither words of limitation ſuperadded 
on the word © Heir” in the ſingular number, 
nor the words firft, next, or eldeſt preceding the 
word Heir, are ſufficient to ſhew an intent in the 

tteſtator to controul its technical import; for, 
neither of them furniſh a ground from which it 
muſt neceſſarily be inferred, that the teſtator 
meant to uſe the word Heir out of its ordinary 
5 


t 1 
ſenſe} in which it operates leery as nomen 
collectivum; becauſe if words of limitation only 


be ſuperadded, it is merely expreſſio eorum quæ 
zacite inſunt ; for the word © Heir” imports the 


heirs of ſuch heir; ſo the words Next, Firſt, or 
Eldeſt, when preceding the word © Heir,” only 
expreſs that which the word © Heir” itſelf 


implies, viz. Firſt, Next, or Eldeſt, taken for 


the future time, the one to ſucceed to the other 
from time to time, according to the courſe of the 


common law. Conſequently a deviſor may uſe 
either of theſe expreſſions without any intention 
to alter the technical import of the word to which 


they are © Joined. 


But the word © Heir ” may alſo operate as 


Minſhul verſ. 
Minſhul, 


1 Atk. 41 Io 


Chapman” 8 1 
Dyer 333 b. 


Sed vid. Cheek 
v. Day, Moore 
593. 2 Roll. 
Abr. 417. G. 
Pl. 7. Cro.Eliz. 

313. Ow. 148. 


cited L. Ray m. 


205. Fitęgibb. 
24. 


 dſcriptio perſonæ, whereby a teſtator points out 


who ſhall be his deviſee, if he add words to the 


term Heir, from whence it muſt be neceſſarily 
implied that he meant to uſe it in that ſenſe. | 


And, therefore, where a limitation was to A. for 


life, and after to the next heir male of the body 
of A. and #o the heirs male of the body of ſuch next 
heir male, the deviſe to the next heir male was held 


do be remainder veſting in him by purchaſe be- 


cauſe, if the words © next heir male” were 
taken in a collective ſenſe, the ſuperadded words 
of limitation, viz. And to the heirs male of the 


Archer's caſe, 
I Rep. 66. 


Mt body of ſuch next heir * muſt have been 6 
. 1 


b 6. 1 


rejected; and if the words © heir male of the 
« body of A.” had been taken in its collective 
ſenſe, both the words © next” preceding the word 
Heir and the ſubſequent limitation muſt have 
been rejected; and the limitation, being to the 


next heir male, could not give the fee · ſimple to 


the anceſtor, and an eſtate tail in the anceſtor 
would not anſwer the ſuperadded words of limi. 


ration to the heir: beſides which, the words of 


Lmitation ſuperadded are particular; for, in 
them, the teſtator ſhews that he had a different 
idea of the effect of the terms © next heir male” 


in the ſingular number from that which he had 
of the effect of the terms © to the beirs male 
© of the body, &c.” in the plural number, or 


otherwiſe he would not have expreſſed himſelf in 
the ſuperadded limitation in the plural number; 
therefore, the words, © to the heirs male of the 
« body of ſuch next heir male,” preclude the ob- 


jection to the uncertainty of the teſtator's intent, 


which exiſts in the former caſes put ; becauſe, it 


is limited © to the next heir male of A. and to 
ce the 1 male of the body of ſuch next heir 


<* male,” which, in other language, is tantamount 


1 to a limitation *“ to the next heir male of the 
* body of A. and his heirs male, in which 
mode of expreſſion the words © n1s heirs” would 
ſhew that the word next was meant to confine. 


the word Heir to a particular perſon ; in like 
— 3 miner 


0 1951 


25 


. as in the preceding caſe of e Supra 35% 


and Kime, the words © H1s heirs” were conſidered 
as explanatory of the intent of che teſtator to uſe 
the word Iſſue in a ſenſe applicable. to one iſſue 


only. 
' Secondly, A deſcriptien of the deviſee may be 
ſpecial, operating as an actual deſcription of a 
particular perſon. 


As a deviſe by theſe med 8 I give the fol Chycke's caſe, 


e ſimple of my houſe in C. to my couſin A. L. 
« and, after her deceaſe, to W. L. her ſon,” 
| (which W. L. was her heir apparent.) Here 

A. L. had an eſtate for life remainder to W. L. 
her ſon for life by ſpecial ee remainder 
to A. 1. in fee. 


On 357- | 


So, where a man deviſed * ec t A. od 8 Janes woot: 


« heirs during the life of B. in truſt for B. and, 
« after the deceaſe of B. to the heirs males of the 


* body of B. now living,” B. having one ſon then 


living. By this deviſe a remainder was immedi- 
ately veſted i in the ſon; for, the words © heirs males 
N. LIVING” in a will were a full deſcription 
of the ſon, who then was the heir apparent of B. 
and Tn by the deviſor to be ſo. 


a hoe one ide ie will and N his 
cſtare tO truſtees, i in truſt that his daughter might 
receive 


Richardſon, 
T. Jon. 99. 


1 E. Ca. Abr. 


214, IT. S. C. 
I Vent. 334. 

2 Vent. 311. 
by names of 


Burchet ver. 


Durdant, 


Raym. 330. 
3 Reb. 2. 


Poll. 457. 


4 


Trafford et ux. 


v. Aſhton et 


- ak. 3 Vern. 


660. 
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1 receive the profits for life, edi to the 
ſecond ſen of her body to be begotten in tail male, 
&c. The daughter married, and had a ſon 
Edmund, who died in twelve months after his 
birth, and, after his death, a ſecond ſon Richard, 
who lived to eighteen and died without iſſue: 

| The queſtion was, Whether Richard, not being 
= born till after the death of Edmund, was a ſecond 
—_ en within the intent of the will? and the Lord | 
4 Chancellor was of opinion, that Richard was a | 
ſecond ſon and muſt take, although it did not ac- 

cord with the teſtator's deſign ; but, as the will 

was worded, he could not be excluded. The 

ſecond ſon was the ſecond in order of birth, | 


nid. Amd it is obſervable, in the laſt caſe, that 
there were negative words in the will, viz. © that 
he did not by his will deviſe the eſtate to the 

cc eldeſt ſon, becauſe the teſtator expected his 

bo daughter would marry ſo prudently as that the 

c eldeſt ſon would be provided for.” But even 

theſe were not ſufficient to exclude Richard, who 


was the ſecond ſon EF: birth, though afterwards 
| he became eldeſt, | 


2 Vern. 733. So if a man deviſe to his has in borough 
Engliſh, or to his heirs in gavelkind, ſuch ſpecial 
| heir ſhall take, althou oh he be not heir general 

| at common lay ; becauſe he is , de- 


beide 


2 - 


Gabel E ad ifnguiſhed. from the heir Sead 


at common law. 


But, it being neceſſary to the conſtitution of 2 
deviſe, that there be a deviſee certain or capable 


of being made ſo; the law requires every one, 


daiming in that character, to anſwer in all re- 
ſpects the deſcription the deviſor has given. 


Thus, if one claim under the deſcription of 
heir, he muſt ſhew that he is heir in that ſenſe 


in which the teſtator has uſed the 8 
Now an rr may be in four ways, . 


Firſt. Heir with relation to the anceſtor of 
the perſon ſo deſcribed, as heir general. | 


_Secomdly. Heir by patcalr deſcription of 
the teſtator, as heir ſpecial. 


| Thirdly, Her with ie to property, or to 


the thing to be inherited. 


| Founkly, | Heir by inference. 


b irt. Heir with relation to the anceſtor. . 


And, in this view of an heir, one cannot make 
e unleſs he be ſtrictly ſo. Therefore, 
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the word ce heir, in this ſenſe, will not . tel 
a name of purchaſe, if the perſon claiming be not 
. lawful heir. Conſequently, where A. deyigy 
Jeak.Cent.zoz, That the heir of B. ſhould ſell his land, and B. 
was attainted of felony in the life- time of A. 
and then A. died, the eldeſt ſon of B. could ng 
ſell the land; for he was not heir, n us 

blood was corruptec. 


* v. 80 where one, "ſeifed of lands in fee, by dei 
Ugg: cc gave unto the heir of his brother N. and to 
| « his heirs for ever, all thoſe his manors of M. 
« and T. upon condition to pay debts, &c. 
N. the brother was an alien; and one queſtion 
was, Whether this was a good deviſe ? And, as | 
to this, it was held, per totam Curiam, that it 
was a void deviſe ; becauſe there can be no de. 
viſe if 1t be not known whom the deviſor in- 
tends; then when he ſaid & the heir of my bro- 
« ther N. N. being an alien, there was no 
ſuch perſon as his heir; for, though every alien 
might have ſons, no alien could have an heir; 
"es filius et nomen nature, fed heres nomen 
Juris. | 


| | Jeuk.Cent.203. | And the law would have been the ſame, if | 
: the word Iffve had been uſed to deſcribe. the | 
Ceyilee, 
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_ Secondly, 
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Secondly, Heir by particular deſcription of the. 
reſtator 3 which may be either of Heir general 


or heir ſpecial. 


since, wherever a teſtator deſcribes his deviſee 
as heir of any one generally, none can take under 


that deſcription unleſs he fully anſwer it in all 


articulars; it follows that none can take as 


ſuch during the life of his anceſtor ; for, nemo 4 


heres viventis. 


Therefore where one, having iſſue two ſons 
and two daughters, deviſed his lands to his 


younger ſon in tail, and for want of ſuch iſſue 
to the heirs of the body of his eldeſt ſon, and 

if he died without iſſue, that the land ſhould 
remain to his two daughters in fee. The teſtator 
died, the younger ſon died without iſſue living 
the eldeſt ſon, who had iſſue him who was tenant 
in the aſſize. It was contended that, notwith- 


ſtznding that by way of grant the ſon, living 


Supra 367, 368 


_ Bowyer, 


2 Leon. 70. 


S. L. Dyer 99 a 


his father, cannot take as heir (i. e. by limita- 


tion as heir to his father) becauſe none can be 


aid to be heir to his father as long as Bis father be © 


alive; yet, by way of deviſe, the law ſhould 


fayour the intention, of the party, and the ! intent 
of the deviſor mould prevail. But the Court 
were + n it, and held, that it 


Bb: ; Was 


e [ 368 ] 


the word cc heir,” in this ſenſe, will not Face for 

a name of purchaſe, if the perſon claiming be not 
lawful heir. Conſequently, where A. deviſed 
that the heir of B. ſhould ſell his land, and B. 
was attainted of felony in the life-time of 4 
and then A. died, the eldeſt ſon of B. could not 
ſell the land; for he was not heir, becauſe the 
blood was corru pted. 


Jenk. Cent. z03. 


8 v- So where one, ſeiſed of lands in re by deviſe 
193. ce gave unto the heir of his brother N. and to 
« his heirs for ever, all thoſe his manors of M. 
« and T. upon condition to pay debts, &c. 
N. the brother was an alien; and one queſtion 
was, Whether this was a good deviſe? And, as 
to this, it was held, per totam curiam, that it 
was a void deviſe; becauſe there can be no de- 
viſe if it be not known whom the deviſor in- 
tends; then when he ſaid © the heir of my bro- 
5 ec ther N.“ N. being an alien, there was no 
ſuch perſon as his heir; for, though every alien 
might have ſons, no alien could have an heir; 
for, Flius eft nomen nature, fed heres nomen 
JR. 


Jenk.Cent.203. And the law would have been the ſame, if 
1 the word Iſſue had been uſed to deſcribe the 
deviſee. 


Secondly, 


1 369 1 


teltator; which may be either of Heir general 
or heir ſpecial. 


Since, wherever a teſtator deſcribes his deviſes 
as heir of any one generally, none can take under 
that deſcription unleſs he fully anſwer it in all 


ſuch during the life of his anceſtor ; for, nemo of 
heres vivenlis. 


and two daughters, deviſed his lands to his 
younger ſon in tail, and for want of ſuch iſſue 
if he died without iſſue, that the land ſhould 


the eldeſt ſon, who had iſſue him who was tenant 


his father, cannot take as heir (i. e. by limita- 


favour the intention, of the party, and the intent 
of the deviſor ſhould prevail. But the Court 


Bb #7" $9" -- WAN 


Sccondly, Heir by particular deſcription of the - 


particulars it follows that none can take as 


Therefore where one, having iſſue two ſons 


to the heirs of the body of his eldeſt ſon, and 


remain to his two daughters in fee. The teſtator 
died, the younger ſon died without iſſue living 


tion as heir to his father) becauſe none can be 
aid to be heir to his father as long as his father be 
alive; yet, by way of deviſe, the law ſhould 


were unanimouſly againſt it, and held, that it 


Supra 367, 368 


Challoner v. 


8. L. Dyer 99 a. 


in the aſſize. It was contended that, notwith- 
ſtanding that by way of grant the ſon, living 
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_ Bowyer, 


2 Leon. 70. 


Pl. 64. 
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was all one in the caſe of a deviſe as of 2 
grant. 


e where lands were deviſed to A. for life, | 
Supra 363. and, after, to the next heir male of A. and the 
heirs male of the body of ſuch next heir male; a 

having iſſue a ſon, made a feoffment to B. upon 
whom the ſon entered; and it was adjudged, tha 
the entry of the fon was not lawful, for the re. 
mainder could not veſt in him living his father, 
becauſe it was limited to the next heir male of | 


A. and A. could have no heir male during his 
life, 


Upon the ſame principle as zhat upon which 
the preceding cafes are determined, it is held 
that, if a teſtator deſcribe any particular heir, as 

heir male, or heir female, or heir of his name, 
or the like, the perſon to take thereby muſt an- 
Via. Bro. Abr. ſwer the deſcription in both particulars Ci. e.) he 
tit. Done 61. 

or ſhe muſt be very heir, as well as male or 
female, or of the teſtator's name; becauſe theſe / 

words operate on the firſt taker as a d ii 

Ne and name of purchaſe, 


Aſhenhurft's The, where B. having iffue three daughters, | 

ſe, cited 

B Hob. = deviſed hereditaments to his wife for life, re- 
| 2 Roll. Ab. 


446. F. Pl 3. mainder, after her death, to his executors unt! | 
out of the profits they had received a certain 


91-1] 
ſum for pteferment of his daughters, and, hen, the 


hereditaments to remain to his right heirs males 
for ever; and if his heirs males ſhould diſturb his 


executors in receiving the profits, that then their 
eſtates ſhould ceaſe, and the land ſhould be di- 


vided among the daughters then living, and died. 
W. B. was found to be heir male of the teſtator. 


But the Court of King's Bench held, that he 


could not take the remainder, becauſe the three 


daughters were the heirs general; and this judg- 


ment was affirmed in the Exchequer Chamber. 


So, where W. C. ſciſed of the lands in 
queſtion, had iſſue a ſon and a daughter, and 
the daughter married D. by whom ſhe had iſſue 
two daughters, J. and E.— W. C. by will, de- 


viſcd an annuity out of the ſaid land to his 
grandchildren J. and E. and /. 20 legacy to 
6. C. his own brother, and then deviſed the 


lands to his ſon for life, and, if he died without 


iſſue of his body, then to go unto his righ? 


beirs of his name and poſterity, equally to be 
divided part and part alike : And the queſtion 


was, Whether the deviſe unto the right heirs of 


his name and poſterity was a good deviſe to his 
brother, who was of his name ? And one point 
Tuled was, that 1 it ſhould not 80 to his brother ; 


becauſe, though of his name, he was not heir, 


: for, the iſſue 2 che daughter was heir. 
a” 


Counden v. 
Clerke, Moore 


860. S. C. 
Hoh. 29. 
Jenk. Cent. 


5 
Ford v. Lord 
Oſulſton, Mich. 


7 Anne, Cited 
Harg. Note 

Co. Litt. 28 b. 
29 a. Dawes 


v. Ferrarßñ ö 
4 Wu 1: 


Vin. Abr. Dev. 


W. b. in anote 
on Placito; 18. 
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And the rule of law is the fins as to ra 
eſtates lo deviſed. 


Starling yy Thus, where S. conveyed eſtates to truſteg 
trick, Pre. 

Ch. 54. and their heirs, upon truſt to convey th 

Trin. 1695. POE y 5 lame 


:and any, or every part thereof, to ſueh perſon, and 
for ſuch term, time, and eſtate, as he, by hi 
laſt will and teſtament in writing, ſhould direq, 
limit, and appoint, and, for want of ſuch ap: 
pointment, &c. and afterwards, by will, deviſe 
to S. S. his nephew ſome houſes, but he wx 
only to have £.50 out of them till his age df 
twenty-four, and, if he died before twenty. 
four, that then the truſtees ſhould convey the 
ſaid houſes to the right heirs male of S. and 
for default of ſuch heirs male, to the right bein 
of F. for ever; and did appoint, that the ſaid 
truſtees and their heirs ſhould, within ſix months 
&c. convey the manor of D. to his nephew, R.S, 
(Who was his heir at law) if he ſhould then be 
living for his life only, or, if he ſhould be dead, 
to his heir male, to hold to him and his heirs male 
for ever, and for want of ſuch iſſue, to his om 
right heirs for ever. S. died leaving R. S. his 
heir, who died leaving iſſue I. a daughter. Aſter- 
ward S. S. the nephew, and S. his fon, filed a bil 
againſt the truſtees, inſiſting, that either S. S. the 
nephew was intitled as right heir male of 5. 
or elſe S. the younger as heir male of S. S. the 
1 hs | nephew: 
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nephew: And it was contended, on the part of 
the plaintiffs, that this, being the caſe of a truſt 
ind a will ought to have the moſt favourable 
onſtruction; then it was very plain, that the 


in the name, and go to the males of the family ; 
that this was not the limitation of an eſtate, 
but a direction to the truſtees to make a con- 
veyance ; and that right heir, in this caſe, ſhould 
be underſtood to mean heir apparent. But the 


Lord Keeper diſmiſſed the bill, arid decreed the 


truſtees to convey to the defendants, I. and Her 


teſtator intended his eſtate ſhould be continued 


huſband, the heir general, as right heir of S. ac- 


Icording to the will, they having filed a croſs bill 


for that d 


But, if the teſtator clearly ſhew by notive 
words, or, if it muſt neceſſarily be inferred from 
ficts, that he meant one to take by the deſcrip- 


tion of a particular heir, who was mot ge- 
neral heir, that intent will be carried into exe 
cution, 


As if one deviſe in theſe words, © I give to 


(|tator have a ſon who 1 is heir l. 


© my heir male, which is my brother A. B.; this 
wil be a good deviſe to A. B. although the 


Bbg . 0, 


N 
5 
ſ 


a. on 


SR ABI WET GILES he odd Inns oe 


e N 


8 
A. 
; 
. 
1 
N — 
q 
; 
% 
£ 
N 
4 
ba 
A 
: 


11 


So, if a man, having a bens or [land in Bo. 
rough Engliſh, buy lands lying within it, and 
then, by his will, give his new purchaſed lands 
to his heir of his houſe and land in Borough 
Engliſh for the more commodious uſe of it; ſych 
heir'in Borough Engliſh will take the land by the 
deviſe as heres factitiores, or factus, not natus or 


legitimus; for, the intent is certain and not 
conjectural. 


Hob. 34. 


© Cited Pybus v. So, in the cafe cited by Lord Hale, where 
. 372. à man, having two daughters and a nephew, 
5 gave his daughters 2,000 J. and gave the land 
to his nephew by the name of his heir malt, 
provided that if his daughters troubled the heit, 
the deviſe of the 2, 00 l. ſhould be void; the 
deviſe to the nephew was adjudged good, al- 
though he was not heir general; becauſe the 
deviſor expreſsly took notice, that his three 
daughters were his heirs, and thereby! ſhewed his 
: intention to exclude them. 
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Baker v. Wall. Again, where 1 having iſſue two ſons, 
8.0 Pre. 8 made his will, and thereby © deviſed to D. | 
OI" « his eldeſt ſon, his farm called Dumnſey, * 
bg A ee him and his heirs male for ever; if * 


40 female, my next heir to allow and pay to 
. her 200 J. in money, or 124 a year out 
| «c of 


LN F 


« of the rents and profits of Dumſey, and ſhall 
« have all the reſt to himſelf, I mean my next 
« heir, to him and his heirs males for ever.“ 
The deviſor died, and D. the ſon entered and. 
died leaving iſſue J. D. a daughter, and then 
the younger ſon entered into the land in queſtion; 
and the queſtion was, Whether the younger ſon 


was intitled? And the Court held that he was; 


firſt, becauſe it was manifeſt that the deviſe to D. 
was an eſtate tail male; ſecondly, that it was 
apparent that the deviſor had a deſign that if 
D. had a daughter, ſhe ſhould not have- the 


lands; for the words, © if a female, then my next 


( heir,” &c. muſt be intended, as if he had ſaid, 


But if my ſon D. ſhall have only iſſue a female, 
| then that perſon, who would be my next heir if 


ſuck iſſue female of D. was out of the way, ſhall 
have the land. And, to make his intent more 
manifeſt, he gave a rent to ſuch female out of 
the lands, which demonſtrated that he had no 
deſign that ſhe ſhould have the land, for ſhe 


could not have both the land and a rent iſſuing 


out of the land; and if the intent of the de- 


viſor was apparent, and it did not contradict the 
rules of law, it ought to be purſued, Then 


when the deviſor ſaid, © I mean my next heir 


to him, &.“ by the words © to him” 
which were of the maſculine gender, it was ap- 


parent. that he intended the male heir, and the 


B b 4 e 


Darbiſon on 
Dem. Long 


V. Beaumont, 
1 Will 220. 


1 Bon Parl. 
Ca 459. et 


vid. ſupra 365. | 


James V. 


Richardſon. 


had ſaid, I mean my next heir male.“ And, 28 
to the objection that I. was male but not heir, 


by ſpecial deſcription as heir, even in the life. 


U 376 P 


words ce to him” were tantamount to the word 
male; ſo that it was the ſame thing as if he 


for J. D. a female was right heir to the deviſor; 
the Court ſaid that, if the party take notice that 
he has a right heir, and ſpecially exclude him, 
and then deviſe to another by the name of Heir, 
this ſhall be a ſpecial heir to take. 


And, upon the cats principle, one may take 


time of his anceſtor, if the teſtator evince his 
intent ſo to be; as if he take notice, that the 
anceſtor i is living. 


Thus, where S. after deviling hereditaments 
to truſtees for twenty-one years fob the payment 
of debts, &c. ſettled the ſame on the firſt ſon 


of his body lawfully begotten, and the heirs 


male of the body of ſuch firſt fon lawfully iſſuing, 


and, for default of ſuch iſſue, to his couſin J. S. 
for ninety-nine years, if he ſhould ſo long live, 
remainder to his firſt and other ſons in tail male, 


and, in default of ſuch iſſue, remainder to the 
| beirs male of the body of the teſtator's aunt 


E. L. lawfully Begotien, and, for default of 


ſuch iſſue, remainder to his own right heirs. 


Ti he teltator alſo "om" a legacy to his ſaid aunt 


E. bs 


1 1 

E. L. whereby he took notice, that ſhe Was living, 
and that ſhe had three ſons, A. B. and C. to 
whom he gave a legacy of 500 J. He likewiſe 
gave to D. B. who was his heir at law, an an- 
nuity out of the ſaid hereditaments of 1507. per 
11mm, and to her children 500 J. a piece. Af- 
terwards the teſtator died without iſſue, as did alſo 
J. S.; upon which the queſtion was, Who was in- 
Atled to the teſtator's real eſtate, whether his heir 
at law D. B. or A. the eldeſt ſon of the teſtator's 
aunt E. L.? And one objection taken to the claim 
of A. was, that E. L. his mother being living at 
the teſtator's death, there was no heir of E. L. 
nor could be whilſt ſhe was living; and that Heir, 
being a legal term, could be underſtood only in a 
legal ſenſe, unleſs ſome other word or words 
accompanying it ſhould determine the ſenſe 
otherwiſe, as Heir apparent, or heir now living; 
and it was ſaid, that the word begotten did not 
determine the ſenſe to be ſpecial ; becauſe the 
| word begotten or to be begorten, had the ſame 
legal conſtruction; and it did not appear that 
the deviſor had any intention to confine the de- 7 
viſe to the iſſue male of E. L. then living, much 
leſs to A. only, who would take as the heir de- 
icribed by this deviſe. But it was adjudged 1 in 
the Exchequer, which judgment was afterwards 
reverſed in the Exchequer ber and that re- 
verſal reverſed in the Houle of Peer that A. 

10 DO 5 waz 


© Goodright on 
Dem. Brook - 


ing v. White, 


Rep. 1010. 
| 
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was intitled under this deviſe: and the principal 
reaſons upon which. the Court of Exchequer 
founded their judgment, and upon which the 
Houſe of Lords affirmed it, were, becauſe it Wag 
evident from the whole will, that he was the 
perſon manifeſtly deſigned to take by the app. 
lation of the heir male of the body of the tef, | 
tator's aunt E. L. lawfully begotten, before the 
heir general of the teſtator, who was to take no 
more than an annuity ſo long as there ſhould 


be iſſue male of his aunt; and then, although 
the word Heir, in the ſtricteſt ſenſe, ſignified one 


who had ſucceeded to a dead anceſtor, yet, in a 


more general ſenſe, it ſignified an heir apparent, 
which ſuppoſed the anceſtor to be living, Then, 
when the teftator alſo took notice, that E. L, 


the anceſtor was living at that time, and gave 


her a legacy, he could not intend that the firſt 
ſon ſhould take fri#ly as heir, which was im. 
poſſible if /be was living, but, as heir e he 

might intend him to take. 7 


Again, where B. deviſed | to M. his with, inter 
alia, an annuity of 10 J. per annum charged upon 


the eſtates in queſtion for eighty years if ſhe ſo 
long lived, on condition that ſhe claimed no 


dower ; and, after the deceaſe of M. his wife, 


deviſed annuities of 40 s. per annum each to his 


daughters E. N. M. I. and A. H. for ninety 
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years, if they ſhould reſpectively ſo long live; alſo- 


to his daughter M. W. the wife of W. another 
annuity of 40 6. per annum for ſeventy years, if 
ſhe and the teſtator's only ſon R. B. ſhould jointly 
ſo long live, the ſaid term of ſeventy years to 
commence at the expiration of the term of two 


years thereafter given in the eſtates to his 


ſaid daughter M. W. and the death of M. his 


wife, and, ſubject to the ſame annuities, gave the 


eſtates to his daughter M. W. for two years from 


and after his deceaſe, with remainder to R. B. his 
ſon for ninety- nine years if he ſo long lived, and, 
ſubject to ſuch ninety- nine years term, he deviſed 
the ſame to his ſon R. B. and his heirs male 
and to the heirs of his daughter M. W. jointly 
and equally, to hold to the heirs male of R. B. 
lawfully begotten and to the heirs of M. W. 
jointly and equally, and their heirs and aſſigns for 
ever; and, for want of heirs male lawfully begot- 
ten of the body of the ſaid R. B. at the time of 
his deceaſe, he deviſed the ſame, charged as 
aforeſaid, to the nzIRs and affigns of the ſaid 
M. W. lawfully begotten of her-body, to hold to. 
the nz1Rs and affiens of the ſaid M. W. for ever. 
He then deviſed a leaſehold houſe to his daughter 


J. S. and made his daughter M. W. ſole exe- 


cutrix and reſiduary deviſee of all his perſonal | 
and real eſtate. The teſtator died, leaving M. 


his widow, ſince deceaſed, R. B. his only ſon 


and 
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and heir, and five daughters viz. M. I. E. A, 
and M. W.; and R. B. the ſon had, at the time 
the will was made, a ſon R. and two daughters, 
and M. W. the teſtator's daughter then had one 
ſon, and, after the teſtator's death, ſhe had an. 
other ſon, both living, and no other children, 
On the death of the teſtator, M. W. entered 
into the whole of the eſtate, and held the ſame 
for two years, after which R. B. the ſon entered, 
and held the whole during his life. R. B. died, 
leaving his only ſon R.; upon which M. W. 
entered into the whole of the eſtates: And, 
on an ejectment brought by G. on the demiſe 
of R. ſon of R. B. againſt M. W. the queſtion 
was, Whether the plaintiff was intitled to re- 
cover? And it was contended, that R. 's deviſe 
to the heir of M. W. in the event chat had hap- 
pened was void; for, at the expiration of the 
particular eſtate by the death of R. the ſon 
living the daughter M. W. nobody could take 
as heir of M. W. for nemo eft beres viventis, 
But, by De Grey, Chief Juſtice, the queſtion 
is, Whether here is a ſufficient deſcriptien of the 
' perſon to make the ſon of M. W. take as ber heir 
living the mother, The intention of the teſtator is 
clear, that the ſame favour ſhould be extended 
to the heirs of M. W. as to the heirs male of the 
body of R. He took notice that the daughter 
was lving, by leaving ber a term and a Nd 
 anllly, 


[ 38: 1 


_—_ and, meant a preſent intereſt ſhould veſt 

n her heir, that was, her heir apparent, during 
5 life. He therefore did not think the leſſor 
of the plaintiff was intitled to more than a moiety 
of the eſtates. Gould, Blackflone, and Nares, 


Juſtices, were of the fame opinion. Blachſtone 


thought that, as the teſtator had varied the te- 
nure of M. W.'s annuity from that of the three 


other ſiſters, their's depending on their own 


ſingle lives, and Her's on the joint lives of herſelf 
and her brother R. it was plain the teſtator 
had in his contemplation that he might ſurvive 


R. as, in fact, ſhe did; and, therefore, the word 


heir muſt be conſtrued as equivalent to iſſue, in 


order to make him take in her life-time, agree- 
able to the intent of the teſtator. 


But there were formerly great doubts enter- 
tained, whether, if an eſtate were given to one, 
remainder to the heirs male or female of Bis 


bobv, it would be neceſſary that the perſon to 
take ſhould be heir as well as male or female; 
or, w. whether, under ſuch a deſcription, a ſpecial 


heir male, or female, might not take, notwith- 


ſtanding there was an heir general in eſſe of a 
different deſcription. 


Thoſe who held the former opinion, g grounded 


themſelves on the authority of Lord Cote in his 
Comment 


Co. Litt. 
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that if A. have iſſue a ſon and a davghter, and 
heirs females of the body of A. and A. dieth, the 


heir; for, ſhe muſt be heir and heir female, which 
ſhe is not, becauſe her brother is heir; and, 


ſerved, becauſe here is no gift, and therefore 


gating theſe authorities, none of them apply, 
except thoſe that refer to Shelley's caſe as re- 
ported by himſeif and by Dyer, fol. 374, upon 


ſoundneſs of this doctrine: for, the reference tg 
5 the gth Hen. VI. 24 a. ſeems to apply only to 


land be given to a man for term of his life, the re. 
and then tenant for life dies, the daughter of the 
ſtranger ſhall not have the land becauſe ſhe is 
not heir to the ſtranger ; which is undeniably 


law, when applied to a limitation to heirs male 


which they are to ſpring. And the reference to 


[EY 


Comment upon 'Littleron, wherein it is 5 ſtatel 
a leaſe for life be made, the remainder to the 


beir female can take nothing, becauſe ſhe is not 


therefore, the will of the donor cannot be oh. 
the ſtatute cannot work thereupon. Lord Co 


refers to ſeveral authorities in ſupport of this 
part of the commentary; but as, upon inveſti. 


thoſe authorities alone we muſt rely for the 


an obſervation there made by Elderker, that i 


mainder to the right heirs female of aſtranger, which 
ranger dies having iſſue a ſon and a daughter, 


or female, without reference to the body out of 


I ich Hen. VI. I 13 and 145 which | is a further argu- 
ment 


EW 

men: upon the ſame caſe, as is reported 9g Hen. VI. 
24, has nothing contained therein applicable to 
this queſtion ; for, the principal cafe reported 


both in 9th Hen. VI. and 11th Hen. VI. turned 


entirely upon another point. And as to Bro. 
tit. Done 42, and tit. Noſme 1 and 40, they are 
only inſtances where one, not ſtrictly heir male or 


heir female, may take by deſcent per formam doni. 


And to this purpoſe is the caſe put by Newton, 
then a Judge, 2eth Hen. VI. 44; for, he ſays, 
ſuppoſe one gives a man land for term of his 


life, the remainder to the right heirs males of 


his body engendered, to have to them and to 
their heirs for ever, and, the donee has iſſue 
a ſon and then dies, and the ſon has iſſue a 
daughter who has iſſue a ſon and dies, and then 


the firſt ſon dies without iſſue, the ſon of the 


daughter ſhall have the land for ever ; for he is 
heir to him immediately, and the donor ſhall have 


no intereſt by the interruption after the gift. To 


which Forteſcue afſents ; becauſe, in that caſe, 
ſays he, the fon of the daughter claims by 
force of the gift, 0. i. e. e.) as heir per formam 
aon. 


Then comes Shelley's caſe, in which Lord 
Coke lays down the principle before mentioned. 


This was a limitation to A. for life, remainder 
t the heirs males of the 88507 of A. and to the 


heirs 


Shelley's caſey 
1 Rep. 93s; 
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TOP males of the body of ſuch heirs males, and 
for default of ſuch iſſue, to the heirs males of 
the body of B. A. had iſſue two ſons, H. and 
E. FH. had iſſue a daughter and died his wit. 
enſeint with a ſon; then A. limited his eſtate to 
himſelf for life, remainder to the heirs males of 
his body, and of the heirs males of the body 
of ſuch heir, and for default of ſuch iſſue, to 
the heirs males of the body, &c.; and ore 
queſtion was, Whether E. might take as a pur. 
chaſer as heir male of A. there being a daughter 
of H. living, who was heir general and right 
heir of A.? But from the report of this caſe in 
Coke and More, it appears not to have been 
requiſite to decide, whether E. the ſecond fon 
could take by purchaſe ; the Judges having held 
that on account of the preceding ule for lite to 
A. the remainder operated as words of limj- | 
ration, and gave A. a veſted eſtate tail male; 
and ſo the ſecond ſon took in courſe and nature 
of a deſcent, as heir male of the body of A 
till the birth of his brother's poſthumous ſon, 
who then became intitled. It being a rule of 
law, that when hereditaments deſcend to an heit 
in a remote degree and afterwards an heir in 
a more near degree is born, he ſhall enter and 
diveſt the eſtate out of the more remote heir. 
But, if the more remote heir claims by purchaſe, 


the nearer heir born afterwards cannot eject 
him, 


[ 385 ] 
im. So much of Lord Coke's Report, there- 
fore, as applies to the point in queſtion, muſt be 
conſidered as a diftum of Lord Coke's, and not 
as the judgment of the Court: but, even if it 


opinion given obiter, and irrelevant to the caſe 
in judicature. And the difference taken by 
Hare, Maſter of the Rolls, in Brook's Reports, 


bis body, and a leaſe to a ſtranger for his life, the 
remainder to the right heirs females of another; 
and not, as put by Lord Coke, a leaſe for his life, 
| the remainder te the right heirs females of his 


body. His Lordſhip” s opinion, therefore, upon 


this queſtion, muſt reſt on the general argu- 
ment, and not on the authorities vouched by him. 
Now, the general argument is, that if, previous 
to the ſtatute de donis conditionalibus, a leaſe had 


life of J. S. leaving a daughter, and then J. S. 


heir of the body to take by purchaſe, be- 


were agreed to by the Court, it would be an 


cited in Shelley's caſe, was between a gift in 
poſſeſſion to a man and to the heirs females of | 


been made for life, the remainder to the heirs 
males of the body of J. S.; in that caſe, if J. S. 
had two ſons, and the eldeſt ſon had died 1 in the 


had died, the younger ſon of J. S. could not, 
after his death, have taken this fee-ſimple con- 
ditional by the common law; for he was not 


cauſe, firſt, he ought to be heir; and, ſecondly, 
heir male. And, then, ſuch a limitation ſubſe- 
| | (Ce „ quent 
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[ 38 6 1 
quent to the ſtatute, will be in 1 the fame pre 
dicament. 

A 
But, the caſe here put 1s clearly wüde for, 

if the eſtate for life was limited to J. S. then 
the ſecond ſon would clearly have been able t 
take as heir ſpecial by deſcent ; and if the eſtate 
for life was intended to be limited to a ftranger, 

then the caſe put by Lord ,Coke is the very 

caſe itſelf, and ſo is only arguing in a circle, 

and rather begs the queſtion than furniſhes any 

convincing argument of the truth of Lord 

Co, Lit. 23a. Coke's propoſition. Conſequently, Lord Cite 
| concluſions all reſolve themſelves into the. 
ſingle queſtion, Whether the analogy between 

this caſe and caſes where the limitation is merely 
to heirs male or female, without reference to the 
body ſtrictly holds, and, conſiſtently therewith, | 
the concluſion that, firſt, the donee ſhould, in 
the principal caſe, as in that caſe, be heir, and, 
ſecondly, he ſhould be male. 


Mr. Serjcant Rolle ſeems to 10 u 
Shelley's caſe as confined to a limitation to heis 
male or female generally; for, in his Abridg- 
ment, Vol. ii. 416. F. Pl. 5, in citing Shelley's 
_ caſe, he ſays, If a gift be made to A. for life, 

the remainder to the heirs males or heirs Females 
of J. S. and J. 8. die, he that has this re- 
| wainde 


[7 ] 


mainder ought to be heir at common law to 


J. S. and alſo heir male or female, according to 


the gift; or, otherwiſe, he ſhall not have this 

But, the interpoſition of the body out of 
which the heir is to come, ſeems to make a 
material alteration in the caſe; for, it is neceſ- 


fary to recollect that, in ſtrict conveyances, the 


vords heirs male or female do not create a 
conditional fee in the firſt taker under ſuch 


Iconſequently as the common law knows no heir 


viz. his or her, being male or female; but the 


caſe of a limitation to an heir, male or female 
of the body, ſeems to be different; for, at 
common law, and before the ſtatute e donis, 
this gave a conditional fee, fo called by reaſon 
of the condition expreſſed or implied in the 


donation of it, that, if the donee died without 


that when it is performed, it is thenceforth en- 
tirely gone, and the thing to which it is annexed 
become abſolute and wholly unconditional, it 

„ 


2 limitation, but give him an abſolute fee; 


to an abſolute fee except the heir general, the 
additional deſcription does not ſeem to point out 
a particular heir, but, rather, to adjoin a quality 
without which the general heir is not to take, 


luch particular heirs, the land ſhould revert to 
the donor. But, the nature of a condition being, 


followed 


Co. Litt. 27 a. 
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L I»: 
followed that, as ſoon as the grantee had iſſue 
born of the deſcription required, his eſtate be. 
came abſolute by the performance of the eondi. 
tion ; therefore if land had been given at the 
common law to a man and his heirs females of 
his body, and he had iſſue a ſon and a daughter, 
his having a daughter had been a performance 
of the condition, and, thereby, he would haye 
had an eſtate which he might have aliened in 
fee-ſimple abſolute. Now, from this inſtance it 
appears that, independant of any view to the de- 
ſcent, the common law took notice of a ſpecial } 
heir under the deſcription of heir female of the |} 
body, who was not general heir; for, to the pur- 
poſe of the performance of the condition, the 
donee of a conditional fee is, in the preceding 
caſe, conſidered as having had an heir to anſwer | 
the deſcription of the condition, not only not- 
withſtanding an heir general be living, but, alfo, 
in the life of the anceſtor. And if ſuch an heir 
ſpecial by deſcription was known at the com- 
mon Jaw, it 1s clear that the ſtatute de donis 
made no alteration in that reſpect, the operation 
of it being to confine the deſcent in the line 
preſcribed only. It left the common law relat- 


ing to theſe ſpecial inheritances in all other 
reſpects juſt as it found it. 


Co. Litt. 19 a. 
7 Rep. 35 b. 


L 359 1 


to warrant ſuch a concluſion) the common 
| aw, in ſuch caſes, acknowledged an heir ſpe- 


cial, diſtinguiſhed from an heir general, for 


the purpoſe of performing the condition, it ap- 


pears to be neceſſary to carry the idea but little 
further to contend, that ſuch an heir as would, at 


common law, have been an heir with reference 


to the performance of the condition ſhould, now, 


be conſidered as an heir to take by deſcription 


under a deviſe. The intent of the donor applies. 
as ſtrongly in the one caſe as the other, and the 
reaſon of the thing is in favour of this con- 


cuſion. Lord Hobart, in the caſe of Counden 
and Clerke, ſeems to have been of opinion, that if 


the deviſe in that caſe had been to the heirs male 
of the body, it might have taken effect; for, his 
Lordſhip ſays, if it had been to the heirs males 


of the body of the deviſor (as there it was to 
the right heirs males of the name of the deviſor) 
it could not have ſerved the brother being colla- 


If t then (and the inſtance put appears to me 


Hob, 32. 


teral, as it might have ſerved an iſſue male of 


himſelf (che teſtator.) 


And Lack Hale, and ufo. Wile Jedi 


were of the ſame opinion, in the caſe of Eybus 
and Mitford 3 where M. having iſſue R. by one 


Venter, and S. by another, covenanted to ſtand 
feiſed to the uſe of his heirs males begotten, or. 


ce J 


Pybus V. . 
ford, 1 Vent. 
372. 2 Lev. 75. 
Kaym. 228. 


3 Keb. 239, a | 


316, 338. 


1 Freem. 357; | 
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tingent uſe in 8S. by purchaſe. The great ob. 
was to an heir, and an heir which ought to take by 
purchaſe, ought not to be only heir of the bod 
Kc. but heir general; but he thought that, th, 
ſuch a limitation would make a ſpecial heir 9 
before the ſtatute de donis, notice was taken, 


that this was a ſpecial heir, and, therefore, f 
was no wrong done to make him here a qualified 


the ſtature, itſelf, took notice of ſuch ſpecial heir, 


Lf. 390 - 1 


to be begotten on the body of bis ſecond wife, 
and Hale conceived, that this would be a 9. 


jection againſt this, he ſaid, was, that the limitatign 


remainder being limited to the heirs of the bach 
of the ſecond wife begotten by the huſband, 


ſerve the turn; becauſe, at the common ly 


heir. And in that ſtatute it was aid, ce when 
« lands were given to a man and his wife, and 
« the heirs of their two bodies begotten,” ſo tha 


So, the caſe put by Littleton, ſec. 352, plainly 
proves that the law takes notice of a ſpecial 
heir; for this caſe is put; if a feoffment be made 


upon condition that the feoffee ſhall give the 


land to the feoffor and his wife, and the heirs 


of their two bodies begotten, in this caſe, if the 
| huſband die living his wife, before the eſtate 


tail is granted to them, the feoffee ought to 
make the eſtate. as near the condition and 3s 


near the intent of the condition as may be; viz. 


100 


K 3% 1 


t0 let the land to the wife for her life; withiuc 
impeachment of waſte, the remainder to the 
heirs of the bodies of her huſband and her be- 
| gotten. Now, — under this limitation, both 
huſband and wife have an eſtate tail, becauſe, 


being limited to the heirs of their two bodies, 


jt is not limited to the one more than to the 
other of them, the wife could have no general 
heir during her life z conſequently, if the child 
of their bodies 1s capable of taking under ſuch 


limitation, it muſt be as a ſpecial heir of their 


two bodies, as. contradiſtinguiſned from an heir 


general, which the wite could not have while ſhe 
| was living. 


Conſonant to this mode of reaſoning was Lord 
Cowper's decifion in the famous caſe of Brown 
and Barkbam, wherein his Lordſhip determined, 
that a younger brother was capable of taking 


as heir male under a deviſe to the heirs male of 


Brows . 
ham, Pre. Ch. 
442, 461. 


the body of the teſtator's grandfather, though the 


daughter of an elder brother was heir general; 


and denied Lord Coke's diſtinction between de- - 


ſcent and purchaſe, ſo far as it applied to a limi- 


tation, in which the body out of which the beir 
was 10 come Was particularly pats. ago or de- 
Joes, | 


Ceqg However, 


1 R 


However, it is neceſſary here to mention, 
that, upon a bill of review before Lord Chan. 
cellor Hardwicke,- his Lordſhip, although he 
decreed in favour of the ſame perſon as Lord 
Cooper, took a much narrower ground, reſting 
his deciſion on particular circumſtances furniſhed 
by the caſe, excluſive of the limitation to the 
heirs of the body. His Lordſhip, as is ſtated 
in Mr. Hargrave's Note upon this ſubject, Cy, | 
Litt. 33 b. admitted Lord Coke's diſtinction tg 
have been long ago eſtabliſhed, and profeſſed t 
determine wholly on the ſpecial circumſtances, 
without the leaſt intention of impeaching the ge- 
neral rule, that he who claims as heir male by ? 
purchaſe muſt be general heir as well as near 
male deſcendant. His words, as far as neceſſary 
here to ſtate them, were theſe; As to the firſt 
« of theſe queſtions, it cannot be denied, but 
that the diſtinction between an heir male of 
bes the body to take by deſcent, who is the neareſt 
et male deſcendant of the party claiming through | 
males; and to take by purchaſe, who mult be 
heir as well as male deſcendant of the body, 


K 


= 


C >: 


4 


. 
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1 has been long ago eſtabliſned. The ſtatute 

| de donis eſtabliſhed the firſt, and the ſecond 
has been laid down by Lord Coke, in his 
Comment upon Littleton, and is taken. from 


+= 15 ment in Shelley s Caſe, and Dyer s Re- 
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« port of that caſe ; and he has been followed by 

« ſome later authorities. Lord Cowper argued 

« ſtrongly againſt the rule. If this doctrine had 

« been RES INTEGRA at the time of his decree, 

« or was ſo now, I am ſo fully convinced of 
« the unreaſonableneſs of it, that I would never 

« eſtabliſh it. But when a rule- of law has 

« long prevailed, it ought to be ſupported, 
« though it be not ſtrictly agreeable to natural 
« reaſon; for, in many inſtances, it is more 

material that the law is ſettled than how it is 
« ſettled.” And his Lordſhip then decided the 

caſe upon the particular circumſtances it fur- 
niſhed, from whence it might be concluded that 

a ſpecial heir was meant, 
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But Lord e $ opinion upon the conan} 
queſtion has ſince been confirmed by the Cour: of 
King's Bench, in a caſe ſent to them from the 
Court of Chancery, on which that Court, in 
expreſs terms, certified, that, as well on a deed as 
a will, where a third perſon, not an anceſtor of 
the grantee, gave an eſtate to a perſon by the 
deſcription of heir male of the body of H.P. 
one anſwering that deſcription might take as 
ſpecial, heir, although there was an heir general 
in being, a complete heir of the "ow NO . ; 
150 the entail. was 10 i . _ 
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Wills. et alias v. 


Palmer, et al. 
5 Burr. 2617. 


[ 394 1 


The fats 3 in this caſe were, that an inte was 
limited (in contemplation: of a marriage of A 
ſon of A. P.) to A. P. father of A. until the 
ſolemnization of the marriage, remainder to A. 
for life, remainder to B, wife of A. for life, re. 
mainder to the firſt and other ſons of A. and 
B. in tail, remainder in like manner to the firſt 
and other ſons of A. by any other marriage, 5. 


mainder to the heirs male of the body of the, ſail 


A. P. A.P. had married two wives ; by the 
firſt he had iſſue I. P. (who died in his life-time, 
leaving a daughter, A. W.) and a ſecond fon 


W. P.; and by his ſecond. wife he had a fon 


H. P. &c. A. P. by will, reciting the death of | 
I. P. without iſſue male, and that, in conſe- 


quence thereof, he was ſeiſed in fee-ſimple of 


divers hereditaments, deviſed the fame to W. P. 


for life remainder to his firſt and other ſons in 


tail male, and for want of ſuch iſſue to the heirs 


male of his body begotten. A. P. then died, leay- | 


ing A. W. his grand-daughter and heir at lay, 


and W. P. his ſecond ſon heir male of his body, 


whoſe iſſue male failing, H. P. became heir male 


to A. P.; and one queſtion was, Whether any 


and what eſtate paſſed to H. P. as heir male of 
the body of the ſaid A. P. by his will? And the 


Court certified, that an eſtate in tail male paſſed 


to H. P. as heir male of the Huy 175 A. P. b) 
the will. 


And | 


L 395 ] 


And the ſame point was reſolved in the Court Vid. Co. Lar. 


13 edit. 164 4. 

of Exchequer, in the caſe of Evans, on the de- note 2. Mich. 
1 1774, Hil, 

miſe of Burtenſhaw, againſt Weſton. . 


And it was ſaid by Hale, Chief Baron, and Snow x. Culer 
J/yndham, Baron, in the caſe of Snom and Cutler, 5% 
that a deviſe to an heir may be intended as well 
to an heir apparent, there being no other, as to a 
real heir. Sed quære; for, it is there ſaid to 
have been determined otherwiſe in the caſe of 
Fofeer and Ramſay. | | | 


Thirdly, An heir with relation to property, or 
the thing to be inherited. 


And doch heir W FE 3 
by inference, by cuſtom, or by accident. 


: F irſt. ns ee | | 


Thaws it is ſaid by Hohavr, that, although none Hob. 25. 
can be truly heir but him that the law makes 
ſo, yet there is alſo an heir by appellation and 
vulgar acceptance which imitates the ſtate of a 
true heir. As if one, by will, deviſe that his North vOromp- 


ton, 1 Ch. Rep, 


wife ſhall be ſole heir of his real eſtate; _ that - 2 ee 


J. 8. ſhall be heir of his land. Sites 308 


- 1 
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Finch arguendo, 
2 Sid. 27. 


Spark v. Pur- 
nell. Moore 


364. Hob. 75. 


I 356 1 


80 if A. deviſe that B. ſhall be his heir, and 
C. deviſes lands to Az and his heirs; there B. 
ſhall have thoſe lands as heir to A. ET. 

And in the above caſes, J. S. in the former, 
aa B. in the latter, ſhall have the land in fee; 
for, ſuch eſtate as the anceſtor who conſtituted 


them reſpectively heir had, ſuch are they to in- 


herit; for, the word Heir ſhall relate to the ſame 
eſtate that the party, who made the an heir, 


had i in the land. 


Thus cri F. having the lands in queſtion 


and twenty acres more in fee, had iſſue three 


ſons, J.—W. and A. and by his will gave to W, 
his ſecond ſon ten acres, part of the twenty, and 
to A. his third ſon ten acres, other part of the 
twenty acres, and then gave to J. his eldeſt fon 


the lands in diſpute, and willed that, when ]. 
ſhould die without heirs of his body, W. ſhould 
be his heir, and A. ſhould have his part, and 
that if either the ſaid W. or A. ſhould die, then 
one of them ſhould be the other's heir, and died. 


Then J. died without iſſue, afterwards W. died, 


leaving iſſue R. Two points were decided, 
| firſt, that the laſt clauſe, that W. and A. ſhould 
be one another's heirs, was to be applied to the 
firſt clauſe of the diviſion of twenty acres be- 


tween 


3 . 397 J : 
cween them (hong the gift to J. and ſo. to W. 


ſor the lands in queſtion came between) and could 


not be applied to the part given to J. and W.; 
becauſe the laſt clauſe was reciprocal for lands 
either of them might take from the other, 
which ſuited well the twenty acres; for W. 
might take from A. by ſurvivor, as well as A. 
om W. which could not be as to the lands 
given to J. and ſo to W. becauſe W. could 
25 no part of them from A. Then, touching 


thoſe, ſince there was an eſtate in tail given to 
J. and that, for default of iſſue, W. was to be 
his heir, that gave W. an eſtate of inheritance 
either in fee-ſimple, or in fee-tail as J. had. 
Secondly, that the word Heir, in the latter clauſe, 
between W. and A. ſhould give an eſtate for 
life to the ſurvivor ; becauſe the brother, to 
whom he was made heir, had but an eſtate 


for term of life before. 


80 where A. deviſed 1 to B. and C. Gynes v. Kemſf- 
ley, 1 Freem. 


brothers, and that if either of them died, the 
other ſhould be his heir; the queſtion was, 
Whether or no when B. died C. ſnould have the 


fee or only an eſtate for life? and this diverſity 


was taken, viz. that when à fee was deviſed to A. 
and that if A. died B. ſhould be his heir, zbere- 
B. ſhould have a fee; but where A. had but an 
eſtate for life by the deviſe, there B. ſhould take 
| but 
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Clements verſ. 
Caflye, Noy 
7 


Pigott verſ. 
Penrice, 


but for life. But Serjeant Maynard faid tha 
when the caſe was between brothers, theſe words 
might paſs an inheritance ; becauſe they, by in. 


tendment, might be heirs to one another: But if 


the caſe were betwixt ſtrangers, there, to ſay that 
the other ſhould be his heir was no more than to 
fay that the latter ſhould have the eſtate which 


the other had. But the Court inclined that C. 
ſhould take but an eſtate for life. 


And Popham, Juſtice, ſaid, in the caſe of 


Clements and Caſſye, that, if one make his wife 


heir of all his lands, this gives her a fee therein, 


but otherwiſe it is if he make his wife executrix 
of all his goods and lands; for, there, land ſhall 
intend ſuch land as ſhe may have as executrix. 
And of this opinion was the Cores in the prin- 


cipal caſe. 


And in ſuch al; it will make no di 


although the teſtator have no lands that his 
legatee can have as executor. Thus, where one 
made his neice G. executrix of all his goods, 
lands, and chattels; it was held that, although 


the teſtator had no term or intereſt for years in 


any lands whatſoever, yet his lands of inheritance | 
paſſed not by theſe words. 


2 1 9 Secondly. 


1 399 1 
Secondly. By Inference; 


If one be, by will, conſtituted heir without rakercars caſe, 


mentioning the land, and there be other matter 
therein from whence it muſt neceſſarily be inferred 
that the land was intended to paſs, or that the de- 


viſce was intended to be made heir, he ſhall take 


as ſuch. As if a man has iſſue three ſons, and 


deviſe his lands one part to two of his ſons in 


tail, and another part to the third ſon in tail, 


and that neither of them ſhall ſell either part, but 
that each ſhall be heir to the other, and die, and 
then one of the younger ſons die without iſſue; 


his part ſhall not go to the elder ſon, but ſhall 
remain to the other ſons ; becauſe the words, that 
the one ſhall be heir to the other imply a re- 


mainder, viz. that each ſhall be in remainder 1 


after the other. 


So, in the caſe of 7. aylor and Webb, which 


role upon a will whereby one deviſed in theſe 


| words, J make my couſin Giles Bridges my 


« ſole heir and executor,” it was held, after ſeve- 


ral arguments, that the deviſee ſhould have the 


deviſor's lands in fee; for, per Roll Chief Juſtice, 


| although the words of the will be not proper, 


yet, we may collect the teſtator's meaning to be, 
by making the party his heir, that he ſhould have 
his lands; and i it 18 Tal one as if he had ſaid © my 


heir 


Bro. Dev. 38. 
ibid Done 44. 
Bendl. et Dalis 
2d p. 77 Pl. 7. 
King verſ. 
Remball, . 

I Roll. Abr. 
833 N. 2 


Taylor v. Webb, 


Styles 301, 


307, 319. Et 
8. L. 3 Keb. 
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circumſtances, but to have reſted upon the de- 
: viſing clauſe merely. 


Tiny v. Collyer, 
3 Keb. 589. 


heir of my lands.” And here he not only makes 
caſe, therefore, he is heres factus, not natus. Ft 
per Jerman, Juſtice, the word © Heir” implies 
and the other Juſtices concurred, 

there were ſeveral annuities for the deviſee to 


were laid up, which circumſtances plainly evinced 


have the land. But the Court, in giving judg- 


all his freehold, wherever, until S. his heir came 


1 490 J 


him his heir but his executor alſo, and, therefore, 
if he ſhall not have his lands, the word Heir i, 

merely nugatory and to no purpoſe, for, by kei 
executor only he ſhall have the goods. In fuck - 


two things; Firſt, That he ſhall have the lands, 
Secondly, That he ſhall have them! in fee-ſimple, 
But it 1s obſervable har the preceding caſe, 


pay, and that the will directed him when the 
conveyances and aſſurances of the teſtator's lands 


the teſtator's intention that the deviſee ſhould 


ment, do not appear to have reſorted to thek 


Again, where one, having iſſue by C. three 
daughters S.—A. and E. deviſed to C. for life 


to twenty-one, paying to the heir 1035. during 
the term, and to the reſt, after fifteen years old, 
205. a piece, and the heir to pay to A. and E. 
100 J. a piece, 40 l. at the deceaſe of the wife, &c. 
ee e Es 


[ 1 } 


and, if 8. his heir died without heir before 


twenty-one, ſo that the lands deſcended and fell 
to A, then A. to pay to E. &c. It was argued, on 


a queſtion between the heir of E. and S. that S. 
took nothing by this deviſe by implication, there 
being no expreſs deviſe t her. But on the 
other fide it was contended, that S. was ſole 
heir; for, it was all one to deviſe to her as to 
make a ſtranger heir of his land; and here the 
daughter S. was not ſole heir, unleſs made ſo by 


the intent of the will, which ſix times called the 
eldeſt daughter his heir, and A. th e younger 


daughter, would have equal ſhare in the land 
and alſo the legacies. Et per Hale, Chief Juſtice, 


The teſtator was miſtaken in his intent that the 
eldeſt daughter was his heir, but intended his 
lands ſhould go according to that miſtake; alſo 
ſhe, that is called heir, is to pay the portions to 
the younger daughters, and no proviſion i is made 
for her. Therefore, albeit, here is no expreſs de- 


viſe to S. yet ſhe being named his heir, this is 


ſufficient to aa the reſt and to make her ſole 


heir, 


Thus cuſtom makes one, not heir at lat, a 
man's heir in Borough Engliſh. 
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1 4221] 
805 one may make a man, not bis heir, heir th 
im by reference to a cuſtomary heir. 


As if a man, by his vil, give new purchaſe 


_ Supra 374- 
lands to his heir of his houſe and land in Boroy oh 
Engliſh, for the more commodious uſe of it 
there, we have ſeen, that the youngeſt ſon, kt, 
the heir in in Borough. Engin ſhall take, 
: By accident. 
3 Rep. 41 b. As in the caſe of a poſſefſio fratris, which faci 
"43 > 


fororem efſe hæredem; for, from this expreſſiq 
of Littleton, it is to be implied that, in this cafe 
the ſiſter is heres factus; and that the law, with. 
out other act, does not make the ſiſter heir, bu 
the younger brother is, though of the half. blood, 
after the death of the elder brother, hæres natus to 
the father; for, if the elder brother, neither by hi 
own act nor by the poſſeſſion of another, gan 
more than deſcends to him, the brother of the 
half-blood ſhall inherit. So that the ſiſter i 
made heir by ſome act either of the brother, or 
ſome one for him, which gives him actual pol- 
\ 8 ſeſſion of the fee or freehold; and if the elder 
=—_ . -- brother has not actual poſſeſſion, or if it be ſuch 
0 an inheritance of which an actual poſſeſſion cannot 
be gained, it ſhall by law deſcend to the younger 
brother * the half-blood. 


th 


K 

In all theſe caſes of deſcription of the perſon, if 
it be made with ſufficient certainty, ſo that the 
perſon intended may be diſtinguiſhed from every 
other perſon, trifling omiſſions or miſpriſions will 
not make the deviſe invalid; for the uſe of 
names or deſcriptions are but to make a diſtinc- 
tion between perſon and perſon, and therefore 
it is ſufficient if the perſon be ſo called or de- 
{cribed that he may be diſtinguiſhed from every 
other. And this holds both 1 in caſes of civil and 
natural perſons. : 


The 


In caſes of civil perſons. Y 


As, where one deviſed tenements in London to Plz. Dev. 2 
another for life, the remainder over ecclefie ſuncki S. e. Bod. 
Andreæ de Holborn, it was pleaded, on an ex gravi * 3 190 
guærela ſued out by the parſon, that the deviſe 

vas void, becauſe the church was not perſona 

capax; to which it was demurred : And adjudeed, 

chat this deviſe was good to the corporation of 

the parſon of the church of Saint Andrew in 

Holborn and his ſucceſſors; for, ſuch deſcription 

was ſufficient in a will to expreſs the parſon of 

the church and his ſucceſſors, becauſe, though he 

was not named 1 im the deviſe, yet he was compre- 

bended i in it. 
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Has e 1 


Daliſon 78,5 . 8 


Owen 35. 


PFoſter vyerf. 
Walter, Cro. 
Eliz. 106. 


S. Sek 2. Leon. : 


165. 


10 Rep. 57. 
Hob. 32. 


and Commonalty, it was held good by Dye, 


tend ſhould haye i it. 


although it be not by the very name of the cot 


fridge, or to the Univerſity of Oxford. 


L 404 1 


So, where a deviſe was made to the Mao 
Chamberlain, and Governors of the Hoſpital of 
Saint Bartholomew, in London; whereas they wer 
incorporated by the name of Mayor, Citizen 


Weſton, and Manwood; for it agrees with the tet, 
of the corporation of the city, the mayor, a0 
commonalty, and, therefore, though it does nd 


accord with the corporation in the ptoper nam: 


yet, being by way of deviſe, it ſnall be good. 


Again, where W. deviſed a meſſuage to 
wife for life, remainder to his fon in tail, remain. 
der to the Maſter and Wardens of the myſtery df 
Cordwainers, London, who were incorporated hy 


the name of Maſter, Warden, and Commonaly, 
the queſtion was, If by reaſon of this miſnome 
of the coporation, the deviſe to them was void 
Et per Curiam, the deviſe is good; for, by the in 
tendment, the deviſor had not counſel, nor hal! 
cognizance of their name, and, the corporation 
being known uſually by that name, there was 


ſufficient intendment what corporation he did in- 


So a deviſe unto a college by a name know, 
poration, is good; as to Triniiy College in Can- 


ZN 


1 8 7 


in caſes of natural perſons. 


ky if one be known by the name of Edward cum ; £ 
Tilliamſon, whereas his real name is Edward 

Anderſon, and lands are given him by the name 

of Edward Williamſon ; ie lame i is a good name 

of purchaſe, 


80 where one, having ar erer in os" ex- Pitcairne vert. 


1 
1:8 


Braſe, et al. 

pectant on an eſtate tail, deviſed it to William Finch Chan. 

Rep. 402, et 

Pitcairne eldeft ſon of Charles Pitcairne in tail male, i Dalifon, 
178, 8. 


remainder over, and died; it was infiſted, on Owen 25. 

bill exhibited by the eldeſt ſon to have the writ- e 1 55 
ings and to receive the profits, &c. that the deviſee 
had no title, becauſe his name was not William 7 
but Andrew; but the Court was of opinion that 

the plaintiff ſhould have relief: the reaſon of 

vhich was, that there were other words, viz. 

eldef ſon of, &c. ſufficient to 9 Point him out wit] 

certainty. 


A 1 4 U 
25 4 1 


80 where a deri was to Margaret, the 8 
 Kemſfley, 


daughter of W. K. and her name was Margery, 1 Freem. 293. 
it was held that ſhe ſhould take thereby, quia con- 1 


th de perſona, by the deſeription. 


e 


80 if one deviſe land to the wife of J. 8. and 10 Mod. 751. 
1 Vin. Abr. 


J. 8. die, and ſhe take to huſband Jy D. and then t. Dev. T. b. 


Pl. 2. Plowd. 


"oo J. e the 244. 
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the deviſor die, ſhe ſhall take the land; and yet 
ſhe is not the wife of J. S. when the deviſor dies, 
nor ſhall ſhe take it as his wife: but the intent i; 
that ſhe who was the wife of J. S. at the time of 
the making the will ſhould have it, and the perſon 
is clear by the deſcription, 


Again, if a man had deviſed land to Alexangy 
Nowel, Dean of St. Paul's, and to the Chapter 
there and their ſucceſſors,» and Alexander had 
died, and a new Dean had been made, and after. 
wards the deviſor had died, the land had veſted in 
the new Dean and Chapter; and yet it would not 
have veſted according to the words, but accord 
ing to the intent; for the chief! intent was to con- 
vey it to the Dean and Chapter and their ſuc- 
ceſſors for ever, and the ſingle perſon of Alexandn 
| Nowel was not the principal cauſe, though it 

might have been one of che cauſes of the de- 


viſe, 


Upon che ſame principle it was decreed by 
Lord Somers, where one, his wife being enſeint 


with a child, (was taken ſick and made his will 


and, thereby, deviſed that if his wife ſhould havea 


poſthumous daughter ſhe ſhould have 5000. &c.) 
had a daughter born, and afterwards died ; that 
this daughter, though born in the life of her 


father, 


1 4 1 
father, was a poſthumous child within the mean- 
ing of the will. | | 


So if a deviſe be to William Earl of Pembroke, 
or William Biſhop of Sali bury, and his name be 
Jon, the deviſe 1s good; there being a ſufficient 
certainty without the chriſtian name; for there 
can be but one perſon Earl of Pembroke or 
Biſhop of Saliſbury, wherefore the miſtaken 
chriſtian name ſhall be rejected as ſurpluſage, 
and the deviſee take as deſcribed by his name of 
dignity or deſcription of his office. 1 


But if the aeferipeon be falſe, and not merely 


imperfect, the deviſe will be void. 
Firſt, In caſes of civil 1 


As if one had deviſed lands to the Abbot of 


St. Peter, where the foundation was of St, Paul, 


there the deviſe had been void. 


: Secondly, Is cules of natural perſons. 


As if one deviſe his lands unto the heir of his 


brother and to his heirs for ever, and his brother, 
at the time of the deviſe, be an alien not natu- 


1 Inſt. 3 a. 


Hob. 33. Bro. | 


Dev. 2 


Vid. Colling- _ 
Wood verſ. 


Pays, 
1 Sid. 193. 


ralized, the deviſe will be void. The reaſon of 5 
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which is, that che deviſee was falſely, not nad 
perfectly, deſcribed 5 for, no alien can haye an | 


„ 


Per Glyn, Ohief But if, in ſuch caſe, he who claims under the 
prog pe "ug | deviſe be proved to be the r eputed heir of the 
bre. brother, then, although the father were an alien, 


the ſon might take by the deviſe. 


4 


DEUJSE failing of EFFECT, 


been deſcribed in' the preceding part of 
this Eſſay, may be prevented from taking effect 
from various circumſtances ; ſome of which ori- 
ginate from defects apparent on the face of the 


inſtrument, others from collateral matters, or, to 


ſpeak 1 in technical language, matters dehors the 
will, 


Of the firſt kind is any uncertainty or repug- 
| nancy in the words of the will itſelf, which may 
ariſe either from an obſcurity in the deſcription 
of the thing deviſed, or of the intereſt therein, or 
as to the general intent of the deviſor; theſe, in 


legal language, are termed patent ambiguities. 


Under this branch alſo we may include limita- 


tions that fail, from being formed to attain 
objects which the policy of the law forbids the 
Fectuating., 


| Caſes of the ſecond kind are, where wills fail 
of elfect by Fraſon of uncertainty « or nee 
ariſing | 


' Deviſe, conſtituted in the manner that has 


* 

> . 
4 1 I 

i 

' j 

| 

A 


T ao 9 


ariſing out of facts exiſting independent of thy 
will; as when doubts ariſe as to which of ſeyery 
perſons or things, in themſelves ſimilar and te. 
ſpectively anſwering the deſcription uſed in: 
will, the will was intended to apply; theſe are, i 
technical language, termed latent ambiguities. 


Under this head of Failure of Effect, likewif 
may be ranked caſes in which a will become 
inoperative by reaſon of the teſtator's perform. 
ing or ſatisfying it in his life-time. Alſo thoſe, 
where a deviſee waves the benefit of a deviſe, 
And caſes of fraud by breach of truſt. Likevik 
| fraudulent deviſes, under the ſtatute 3 & 4 W. 
and M. c. 13. 


So cafe where wills fail of effect by ile 
of revocation, whether poſitive or implicative, fal 
properly under this branch of our ſubject, 


Of each of theſe modes, by which a deviſe 


may become inoperative, I ſhall reſpeRively 
treat in the three next chapters, 
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QF 
UNCERTAINTY oz REPUGNANCY 
APPARENT ON THE 


F4CE of a DEUJSE, 


T is a rule univerſally adopted in the con- 
ſtruction of wills, that, whenever there is an 
-cconcileable uncertainty or repugnancy in the 


diſpoſition made by a teſtator of his real property, 


the title of the heir at law ſhall be preferred to 
| all others; ; becauſe, where a court cannot find | 
words in a will, which, either expreſsly or by ne- 
ceſſary implication, denote the teſtator's inten- 
tion beyond the poſſibility of a doubt, the rules 
of law directing deſcents, which are certain, muſt | 
prevail and cannot be ſuperſeded by an uncertain 


deviſe, Thus one ground upon which Lord 


Hobart decided in Counden and Clerke's caſe was, 
that the clauſe, “ hat the land ſhould be to the 
© right heirs of the teſtator's name and poſterity 


4 part and Part alike,” made the will, then in 


diſcuſſion, ; 


"NY A 
Moore 860. 
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Ride vert. 


Atwieke, 


if the teſtator meant that all that were males of 


the name and poſterity ſhould take together, they 
the effect of the word Heirs muſt be rejected 


the application of the words of the will to the 


meant to be deviſed, or to the paar 2 


L a2 1] 
diſcuſſion, repugnant, uncertain, and inſenſible; 


for, if the heir were preferred, that would be a 
entail, and then none could ſhare with him: and, 


and the ſons ſhould take equally with their 
father. 


Uncertainty, and repugnancy, apparent upon 
the face of a will, may be cither in reſpe& of 


thing deviſed, or to the quantity of intereſt therein 


by the deviſe. 


Firſt, in reſpect of the application of the 
words of the will to the thing deviſed, or ta, 


the quantity of intereſt cherein meant to be * 
viſed. 


The firſt caſe I have met with in which this 


was the principal point before the Court, is that 
| of Ride and Atwicke, There 1. ſeiſed ! in fee, de- 
viſed all his freehold land to his wife for fire 


75477737 Pl. 9 
e years, &c. and, by codicil, added, © that if any 


of his three ſons, W. D. or I. died before the 
« five years were out of the frechold, then to be 
K e 


1 413 J 5 5 


cc equally divided between thoſe . of bis fons that 
cc ould be then living,” and no mention of lands 
was made in the codicil, W. and D. died within 
five years, D. leaving his wife en/eint with a 
child. And the queſtion between this child, 
who was heir at Jaw to the teftator, and 1. 
the ſurviving brother, was, as to the applica- 
tion of the words in the codicil; whether 
they referred to the freehold, and gave it to the 


ſurviving brother, fo as that he was to have 
the whole for life, or whether they referred to the 


five years term, requiring the freehold to be 
divided upon. the death of either of the ſons 


within the five years. And it was argued that 


for want of the word © it the latter clauſe 
could not relate to the lands given to his three 


ſons, but muſt relate to the remainder of the five 2 
year g in the fr cehold, VIZ. that ſo much thereof 


as ſhould be unexpired ſhould be divided between 
the ſons. But on the other ſide it was contended, 


firſt, that the word © it muſt neceſſarily be 
intended, and muſt relate to the lands given to 


the three ſons, and not to the five years; becauſe 
the lands were the laſt antecedent, and the five 
years, by a direct and poſitive clauſe, were given 
to the wife, and ſhe was to pay ſome legacies out 


ol it, and therefore it could not be the deviſors 
intent to > deſtroy her intereſt, Secondly, That 


CC to 
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| * to be divided among the ſons ” made they 
tenants in common, and not joint-tenants, And 
on the firſt argument, three Judges were of th 
opinion; but Keeling, Chief Juſtice, conceiveg | 
the remainder to refer to the five years, and no | 
to the lands given to the three ſons to be divided. 
Et adjornatur. The caſe was then brought on 
again, and the Court inclined, hat the lands de. 
miſed for five years to the wife were to be de. 
vided between D. and I. as ſurvivors; for, on the | 
deviſe © to be divided on the > death of any of 
ce his ſons within five years,” without ſaying, 
what ſhould be divided, it muſt be intended the 
lands were to be divided. But the caſe waz 
again adjourned, and then came on again for 
final diſcuſſion, when the Court, on different 
grounds, decided unanimouſly in favour of the 
child of D. who was heir at law. But Keeling 
Chief Juſtice, and Hyde Juſtice, were of opinion 
that the codicil as wncertain and n and 


7 void. 
e, An whe E. ſeiſed of 1 two Ca in 10 
Warr 
ar 26h, - having iſſue two ſons, R. his elder ſon, and N. 
9 
Abr. 4 c. his younger ſon, and four daughters, E. M. O. 


and A. made his will, and thereby deviſed his 
two meſſuages to N. his younger ſon, and he to 
have 301. per annum for his maintenance for ten 
years after the death of his grandfather, the re- 


due of the profits during that time to be applied 
tr raiſing portions for his daughters; and, if N. 
died, then the eſtate that N. had to go to his four 
daughters, ſhare -and ſhare alike, and then the 
teſtator deviſed in theſe words, “ and if it ſhall 
« pleaſe God ALL my ſons and daughters die 
« without iſſue, then to my ſiſter and her 
« heirs,” 8&c. The deviſor died, then the grand- 
father died, and then N. entered upon the lands, 
and died without iſſue. Afterwards the four 
daughters entered and were ſeiſed, and one took 
huſband, had iſſue, and died, and the huſband 


claimed to be tenant by the curteſy. The 
| queſtion was, Whether the daughter took ſuch 


an eſtate as intitled her huſband ſo to be? It 
vas agreed that N. had but an eſtate for life, and 


that the words ſhare and ſhare alike, made the 
daughters tenants in common for life, and that 
the word eſtate as uſed here, carried no intereſt, 
but was only a deſcription of the land, &c. The 
doubt therefore was, whether the daughters took 


an eſtate tail by implication upon the 7aft clauſe 
in the will ? and the Court were unanimous that 
they did not. And Herbert, Chief Juſtice, in 
delivering the opinion of the Court, ſaid that they 


would favour wills in their expoſition as far as 


they could, but where they were ſo. uncertain, 


that the intention could not be collected, they 
ought to fail for their eee That here the. 


teſtator 
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teſtator might have ſeveral intents; for, he; might 
intend that the daughters ſhould bave the eſtate 
but for life, and then that the ſons ſhould haye | 
it, and, upon their death without iſſue, that the | 
daughters ſhould have it; or he might intend 


that the ſons ſhould have an eſtate tail after an 


eſtate tail in the daughters; or that, after the 
death of the daughters, it ſhould deſcend to the 
ſons in fee, and if they died without iſſue to te 
iſue of the daughters; and if his ſons and 
daughters died without iſſue, that he might limit 
a fee after to his ſiſter. Though there was a fur 
before, he might ſo intend. It was quite uncertain | 
what the deviſor intended; and therefore this | 


clauſe was void for the incertainty, and there was 
no eſtate tail in the daughters and, by. 2 
no tenancy by the curteſy. 


; Bon if: the thing deviſed be clearly deſcribed, 


an error in words of demonſtration added will _ 


vitiate the deviſe. 


SBlague verſ. 
Gold, Cro. 


Car. 447, 473. 
8. C. W. Jones 


379. | 


Thus, where B. ſeiſed in fee of two houſes in 
A. the one called the Corner Houſe, in the tenure 
of B. and of N. and of another houſe thereto near 
adjoining in the tenure of H. (which was the 


| houſe in queſtion) deviſed his houſe called the 


J. S. in fee, upon condition that the ſame be 


Corner Houſe in A. in the tenure of B. and H. to 


* e BÞ 
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neW built according. to the covenants 8 me 
and B. C. The queſtion was, Whether the houſe 


in the tenure of H. adjoining 10 the corner-bouſe 
ſhould paſs or not? Et per Curiam, the corner- 
houſe only paſſed by the will, and not the houſe 


adjoining in the tenure of H.—becauſe, although 
the corner: houſe was not in the tenure of H. but 
z miſpriſion, yet the deviſe was good, for; it 
was ſufficiently aſcertained before, viz. the corner 


houſe in A. And the addition in tenura H. al- 


. ba 2 0 
6 ov al 1 nes 7 5 M 
* Reg S AIP BE . 4 

2 AE of: \ . 


though it were not in his tenure but was a miſtake, - 


was but ſurpluſage, and, although falſe, ſnould not 
vitiate the deviſe; becauſe the deviſe was of a 
thing certain at the firſt, and ſhould be ex- 


pounded according to the intent of the parties as 
apparent; and the caſe was, they ſald, the ſtronger 


here by reaſon of the covenant to re- edify the 


corner Oe and not the other, 


So a deviſc may be rad for en. a 
one give lands to two women and their heirs of 


their bodies ſub hac forma, that ſhe that ſurvives 5 
lenebit totam dictam terram integram to her i in tail; . 
or give to a man and his wife 107. annually to 
them during their lives, and if the huſband die 


firſt, then the wife to have but 5 J. of the 107. 
In both theſe caſes, the latter proviſoes are void; 


becauſe they are repugnant In themſelves 1 to o the 


eſtates | in jointure. 


| : E e 0 


Vide 2 Anderl 
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1 46 } 
teſtator ag have ſeveral intents; for, he might | 
intend that the daughters ſhould have the eſtate | 
but for life, and then that the ſons ſhould have 
it, and, upon their death without iſſue, that the | 
daughters ſhould have it; or he might intene 
that the ſons ſhould have an eſtate tail after an 
eſtate tail in the daughters; or that, after the | 
death of the daughters, it ſhould deſcend to the 
ſons in fee, and if they died without iflue to the 
iſue of the daughters; and if his ſons and 
daughters died without iſſue, that he might limit 
2 fee after to his ſiſter. 7 Hough there was a fes 
before, he might ſo intend. It was quite uncertain | 
what the deviſor intended; and therefore this 
clauſe was void for the incertainty, and there was | 

no eſtate tail in the daughters and by conſequence, | 
no ne by the curteſy. | 


„ut, if the 1 deviſed be clearly deſcribed, 
an error in words of demonſtration added will not 
6 vitiate the deviſe. 


; Blague ver 5 hos, 4 B. ſeiſed in fee of two houſes in 
| olds IO. ; 1. 1 . 
Cer. 44, 473. A. the one called the Corner Houſe, in the tenure 


* Jenes of B. and of N. and of another houſe thereto near 
adjoining in the tenure of H. (which was the 
houſe in queſtion) deviſed his houſe called the _ 

Corner Houſe in A. in the tenure of B. and H. to 

J. S. in fee, upon condition that the ſame be 

N 5 TO - I 


—— 4 


L an J 


new built, according to the covenants. between me 
and B. C. The queſtion was, Whether the houſe 


in the tenure of H. adjoining to the corner-bouſe 


ſhould paſs or not? Et per Curiam, the corner- 
houſe only paſſed by the will, and not the houſe 


adjoining in the tenure of . although 
the corner: houſe was not in the tenure of H. but 


a miſpriſion, yet the deviſe was good, for, it 


was ſufficiently aſcertained before, viz. the corner 
houſe in A. And the addition in tenura H. al- 


though it were notin his tenure but was a miſtake, 
was but ſurpluſage, and, although falſe, ſhould not . 


vitiate the deviſe ; becauſe the deviſe was of a 
thing certain at the firſt, and ſhould be ex- 


pounded according to the intent of the parties as - 
apparent; and the caſe was, they ſaid, the ſtronger 
here by reaſon of the covenant to re- edify the 


corner houſe, and not the other. 


80 a 3 may be void for . As Vide 2 Andark 


kone give lands to two women and their heirs of 
their bodies /ub hac forma, that ſhe that ſurvives 
ſenebit totam dictam terram integram to her in tail; 
or give to a man and his wife 107. annually to 
them during their lives, and if the huſband die 


firſt, then the wife to have but 5 J. of the 107. 


In both theſe caſes, the latter proviſoes are void; 
becauſe they are repugnant in Wee to the 
cates 1 in jointure. 
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Secondly. Of uncertainty, as to is perſon 
CO by the deviſee. 


It the ſo of _ 1 125 enen un- 
certain, the deviſe will be void. 
Fitzherb. Dev. Thus, if one deviſe 1 to the two beſt men 
2 Aale 12. of the White Towers; this deviſe is void, fo 
theſe are not perſons known, and there is no 
certain intendment to be collected from the 
words of ſuch a deviſe. 


Per Tracy, So, if a deviſe be to one of the ſons of J. S. 
2 Vern. 624, 
. he having ſeveral ſons; the deviſe is void for 
| aym. 82 
| per Bridgm. uncertainty, and cannot be made good, 
5 C. Juſt. 
Wibb's caſe, . mn . PIR | 8 
e And if a man deviſe to twenty of the pooreſt 
Ee of his kindred ; this is void for the uncertainty | 
_ caſe infra. who may be adjudged the pooreſt. 
Wood v. In- Again, where a man, having three ſons, and 
gerſole, $t 
Jac.rBulf.6r. being ſeiſed of lands in three counties in fee- 
. CIAOKEC 


Ja. 260. ill ſimple, made his will, and, thereby, deviſed one 
reverted, vid. 


ole pen 482. parcel of his land in one county to his eldeſt fon, 
S. L. Hill et 


N "ar another parcel in another county to his ſecond 
63. et vid. ſon, and another parcel in the third county to 
le 9 93. his third and youngeſt ſon; and deviſed further, 
that if any of his ſons did die, then the one of 
them ſhould be heir unto the other. The father 


died, 


[ 490 

Jied, and then the eldeſt ſon died, having iſſue 

a ſon; and the queſtion was, Who ſhould now 
have the land which the eldeſt ſon had, whether 
vis ſon, being his heir, or his two brothers, being 
the uncles? And, by Fenner, Williams, Croke, 
and Yelverton, Judges, the will is good to the 
eldeſt ſon, and his iſſue ſhall have the land: and 
the ſubſequent clauſe in the will, after the parti- 
cular deviſes ; viz. © that the one ſhall be heir 

« to the other” is repugnant in itfelf to the 
other part of the will, and therefore void in 
law ; for, by the firſt clauſe, the eldeſt ſon has 
the inheritance and an eſtate for life in his 
part in poſſeſſion, and a' fee-ſimple in rever- 
fin in the other parts, and, by the laſt clauſe, 
it is not certain what iſſue ſhall have it; and 


judgment was given for the iſſue of the eldeſt 
ſon againſt the two ſurviving ſons. 


But, ifa man 3 three 9 0 and deviſe one Brock, tit. Dev. 
part of his lands to the ſecond ſon in tail, and MT 
the other part to the third ſon In tail, and that 
neither of them ſhould ſell any part, but that 
each ſhould be heir to the other and die; in 
that caſe, if one ſon die without iſſue, his part 
ſhall not revert to the eldeſt ſon, but ſhall re- 
main to the other ſon; for theſe words, © that 
* each ſhall be heir to the other,” imply a re- 
wander, being 1 in a will which ſhall be intended 
1 Ee 2 „„ 


Hambledon v. 
Hambledon, 
o, 31. 32 Eliz, 
; Leon. 166. 
C.; Leon. 262. 
_ Saville 92, 93. 
Cro. Eliz. 16 3. 
Owen 28, 


UA 
and adjudged according to the intent of the oy 


viſor. 


And W in Hambledon 101 Elamb leon s caſe, 
where H. the father deviſed to his eldeſt ſon 
Blackacre, to his ſecond ſon Whiteacre, and to 
his third ſon Greenacre in tail; and further 


willed that, in caſe any of his ſaid ſons died 
without iſſue, then the ſurvivor to be each other's 
heir. The eldeſt ſon died without iſſue; and 


the queſtion was, Whether one or both the 


| ſurviving brothers ſhould have Blackacre? And 


the Court, on the firſt hearing the. caſe, was in 


great doubt; but it was afterwards holden, that 
the ſurviving brothers were joint-tenants, and, 


although the word Survivor was in the ſingular 
number, yet, in ſenſe, upon the whole matter, 
it ſhould be taken and conſtrued as for the 


plural number: Survivor ſhould be each 


pen v. Wöpmun, 
Styles 240. 
2 Danvers 


1 $74» PL 4. 


FE 


other's heir, 7. e. each ſurvivor, i. e. all the 


ſurvivors. So note the diftinction. 


And where one deviſed in a words ; viz, 
1 give and bequeath one half of my lands 
« to my wife, and, after her death, I give all 
my lands to the heirs males of any of my ſons | 
or next of kin;” one queſtion was, Who was | 


deſcribed by the latter words of this clauſe? 


And | it was contended, by Latch, that rhe words | 1 
Heis 


1 


e 
Heirs Males of any of his ſons were words 
certain enough to create an eſtate, for it was 
all one as if he had ſaid, to the heirs males 
of all his ſons if they have. heirs males, or 
to thoſe who have heirs males; and the 
words © or to the next of kin” were alſo cer- 
tain enough, being joined with the preceding | 
words, and ſhould be meant to the next of kin 
and their heirs males, if his ſons had no heirs 
males; for, in. a will, if there be words to ex- 
preſs the meaning of a teſtator it is ſufficient, 
though the words be nat apt. But Hales argued 
on the other ſide, that this deviſe was void, be- 
cauſe 1t was uncertain z for the intent of the de- 
viſor did not appear. It appeared not what 
heir male ſhould have the land, whether the 
heir male of his ſon, or the heir male of his 
next of kin, for the words were disjunctive. Et 
per Roll Chief Juſtice, the intention of the teſ- 
tator here is cæca et Acca, and ſenſeleſs, and 
cannot be known ; and we ought not to frame 
a ſenſe upon the words of a will where we cannot 
find out the teſtator's meaning, And Jerman, 
Nicholas, and Afb, Juſtices, were inclined to 
that opinion ; but the caſe was directed to be 
argued again, What came of it does not % 
fear. 1 


E : But ; 


Beg 


Unsiy v. Peale, 5 


2 L. Raym. 

1312. 10 Mod. 
103. 2 Eu. Ca 
Abr. 358. 8. 


Vin. Abr. tit. 


Dev. D. Ca. 
19. | 
Nota. This caſe 
as firſt ad- 
judged in C. P. 
and that judg- 
ment after- 


wards aftirined 


on writ of er- 
ror in K. B. 


thers, R. and O. 


But a deviſe is never be 3h abſolutely 
woid for uncertainty, but from neceſſity ; for, if | 
there be a poſſibility to reduce it to a I" 
the deviſe | 18 ä 


45 


Thus where one ſeiſed in fee of a houſe » | 
Ludgote, deviſed the ſame “ to S. and his bio. 
« thers ſucceſſively for their lives,“ and then 
the teſtator, after mentioning another matter, 


went on and faid, © And as for my houſe a | 


cc Ludgate, I do not leave it to S. nor his bro. 


* thers afore to be entered on and enjoyed | 
« till one month after their marriages.” 8. 


at the time of making the will had two bro- | 
S. was the eldeſt, R. the 
ſecond, and O. the third ſon; R. died in he 


life-time of S. and O.; and the queſtion was, 
Whether this was à good devife, or void for | 
uncertainty ? 
the deviſe, firſt, 


And it Was argued againlt 


that it was void for uncer- 


tainty, by reaſon of the word ſucceſſtivehy not 


ſhewing which ſhould take firſt and which ſecond | 


in ſucceſſion : Secondly, that the condition in 


relation to marriage made it more uncertain ; 


for, till marriage none could take; and ſuppoſe 
che ſecond brother had married, and neither of 


the other two, who muſt have took! 2 Certainly 


none of them; for, if he that was married 
ſhould take firſt, then that would overthrow the 


other 


T i923 1 
other conſtruction of ſucceſſive, that the oldeſt 


ought to take firſt, and then the ſecond, and then | 


the third. Sed per totam Curiam, the will was 


good and certain enough; for, being in the caſe of 


brothers, the common /aw was a guide to the 
expoſition of the word /ucceſſi ve; Viz. that the 


eldeſt ſhould, after his marriage, enjoy it firſt 


for his life, then the ſecond, and then the third:; 


and the Court agreed, that the clauſe about 
marriage made no alteration in the expoſition of | 
the will, but only added a reſtriction to the 


| deviſe, which before was general. And there- 


fore that, if the ſecond ſon had married before 


, the eldeſt, yet he could 1 not have 1 90 this 
deviſe. | f | | 
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5 Cheney's cafe, 
5 Rep. 58 b. 


Cap. on paral 
declarations 


et vid. infra, 


other 0 epaltrorrion inheritable ; 5 'for neither 


Or 
UNCER T A I N T y 
; ARISING ON 
"Eo XP © EN 
DEHORS THE WILL | 
F, from circumſtances exiſting independant 
of a will, the perſon of the deviſee be ren 


dered abſolutely uncertain, the deviſe will be 
void. As if one deviſe an eſtate to his ſon, 


and, on enquiry, it turn out that he has ſeveral 
ſons ; this deviſe is uncertain for want of the 


teſtator's pointing out which ſon, and conſe. 


quently the eſtate goes to the heir at law, which 2 
1s ed eldeſt, 


80, if one deviſe land to his = Yon gene- 


rally, and, upon inquiry, it turn out that he 
has two ſons of that name, if no proof can be 
and ayerments. 


made of the deviſor s intent as to which ſon he 
meant, the deviſe is void for uncertainty; ; be» 


cauſe the law will not make the one or the 


te 


* ' 
, « * 
* 7 9 
* (ON a 4 
R N 0 hy 


the elder ſon ſhall have it by courſe of law, be- 
cauſe the elder need not have an addition; nor 


ſhall the younger have it by conſtruction, by 


reaſon the father need not have limited the land 


to the elder, as the land after the death of the 
father would have deſcended to the elder. And 
therefore, for want of provr- of ſuch intent, the 


will is void. 


So, alſo, if, from circumſtances exiſting inde- 
pendant of the will, it become abholutely uncer- 
tain what land the teſtator meant to deviſe, it 
ſeems the deviſe will be void. As if one de- 
vide his manor. of R. to A. and his heirs, and 


Ibid, 


it turned out that he was ſeiſed of the manors 


of Great R. and Little R. or North R. and 


South R. and no proof can be adduced to en 


which manor he meant. 


But, if the deviſe were of one can As nn 


manors of R. then the deviſee ſhould elect Tue 


hich! manor he would have. 


Vide Bacon's _ 
Maxims 100. 


ng. 2 


Cited x Bulſt, 
63. 19H. VIII. 


Old. Rep. 
©. L. 6. 


MAY FAIL OF TAKING EFFECT 


will doth not agree with the rules of law; far 
ſuch intent ſhall be void. As if a man devil 
lands to A. in fee, and if he die without heir, tha 
B. ſhall have the land. 'This deviſe to B. i; 
void; for, as has been ſhewn, o one fee-fumpl 
cannot e * another. 


| vaid, 


will in writing made, and ordered his land to be 
given thereby te to one of his ſons for lite, and the 


L 426 J 


oF 


OTHER MATTERS 
 WHEREBY 


1 DEUIJS E 


DEVISE may fail of | taking effect by rex 
fon that the intent of the teſtator in hi 


And if, in the writing a will, Fe teſtato} 
inſtrutions be not followed, the deviſe will be 


Thus, where D. gave inſtructions to have hi 


Clerk 


L 47 J 
clerk 150 writ it, gave an eſtate in fee; the 
Court, except Fenner, agreed that the will was 
altogether void, becauſe it was not the will of 
the teſtator. But Fenner thought, © that, for as 
« much as the teſtator intended, (that was) for the 
« eftate for life,” it ſhould be conſidered as his 
will: butall the other PIES were 8 ! in 


opinion. 


But, if that which is contrary to the intent 


of the teſtator can be ſeparated from that which 
is agreeable 'to his intent, it ſeems, in ſuch caſe, 


the former only will be void. As if one be vide Sie Rickard 


directed to deviſe lands to the teſtator's wife, 
and, in preparing the will, he inſert of his own 
head a condition, /c:licet, that the wife ſhall be 


Pexhall's caſe, 


- cited x Leon. 


113. 


chaſte ; this condition, though ſtanding upon | 
the face of the will, if unknown to = ener, it 


will be void, and the deviſe abſolute. POLE TART 


A did may alſo fail of's operation, Fo doing; 


that which the law would effect without any 
deviſe, it being a principle of law that a man 
cannot give another what he has already, for 


when he does ſo nibil operatur. T hus, if the 
benant in tail enfeoff the donor, it is no diſ- 


Dyer 12. pl. 54 


Counden v. 


Clerke, 
Hob. 29. 
Godolphin v. 
Abingdon, 
2 Atk. 57. 
Jenk. Cent. 


248. 


continuance. Upon the ſame principle, if a 


2 : 


ꝛeſtator deviſe “ that his land ſhall deſcend to 
; cc his 


E 
re his ſon,” the deviſe is utterly void and idle, 
and the deviſee ſhall be in by deſcent, _ 


Dyer tal. Pl tm. So if a man deviſe lands to a perſon that i; 

et Dyer 354. 

33 Plow. ess. his next heir and his heirs, the deviſe is void, 
Roll. Abr. 

526. f. 1. and the heirs ſhall take by deſcent. Thus, in 

Cro. Eliz. 833. 

Vaugh. 21. debt, againſt the heir, the defendant pleaded 

SC OS 


copyhold, vid, that he had but the third part of twenty acres 
8 by deſcent. The iſſue was, Whether he had not 
x Stranze 457+ the whole? and it was found, that the obligor, 
Earl Winchel- 


| Earl Winchel- his father, deviſed the whole to his wife, until 
5 5 N the defendant, his ſon and heir, ſhould come 


2 ment by wil unto the full wy of twenty-four years, and from 
Bs thenceforth to him and his heirs. And judgment 
Was given for the plaintiff; for the 1 


deſeended to he e 


Vige Rep. 512. -Aggin, if there be A. tenant for life, remainder 


_ Cholmley's 
1 : to B. his ſon in tail male, remainder to A. and 
I m. | 
8 the heirs male of bis body, remainder to A. in 
 - Salk. 233. 


Comyus 622 fee; and A. having another ſon C. deviſe his 
remainder, after the death of B. without iflue, 
to C. his ſecond ſon in tail male. This deviſe 

can never take effect, and therefore is void; 
| becauſe the eſtate tail in the father will deſcend 

at the ſame time, and take place of the eſtate tail 

deviſed, and then the deviſee will take the old 

entail oy deſcent, which will exclude the new 

| eſtatg 


eſtate limited by _ will; . the will gives 
no more nor otherwiſe than the deviſee would 
have taken by the entail, as is apparent by the 
compariſon of the deſcents; for the eſtate tail 
deviſed expires equis poſſi bus with the eſtate tail 
in A. the father, 


But, if, in the preceding caſe, the rever/fon 
| expectant upon the determination of the eſtates 


tail had been in A. the deviſor inftead of a 


remainder, the deviſe to C. his ſecond ſon in 


tail had been good, though it could never by 
any poſſibility have taken effect in poſſeſſion ; 


becauſe, in that caſe, tenant in tail would have 


held of him in reverſion, and he of the chief 


lord; and, conſequently, the deviſee of G 180 
verſioner would have been intitled by the de- 
viſe to the ſervices which tenant in tail is to 


perform during the continuance of the eſtate 


tal, and which would otherwiſe deſcend to the 
heir general of the teſtator. So that the effect 8 
of the will would then be, that B. would from 


thenceforth hold of C. inſtead of holding of A. 


and C. would hold of the chief lord, and the 


lord ſhould avow upon C, modo et forma pre- 


diffis. So that the will, in ſuch caſe, would take 
effect by creating a ſeignory and tenancy, though . 


it could never ke effect i in Poſſeſſion. 


This 
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elder title, viz. by deſcent, has been ſaid bx 


Vid. Styles 148. 


the deviſe directs; in ſuch caſe, all the diffe- 
rence is in the manner how and time when the | 
heir ſhall come to the eſtate. And therefore, 


preſton v. 
| Holmes, F 
Styles 148. 


3 Kol Ar. - 


626. J. 2. et 
Baſhpool's 


caſe, 2 Leon. 


101. 3 Leon. 
118. 8. C. 

4 Leon. 35. 

Strange 491. 


third perſons, viz. of the lord, for the preſerva.- 


for the preſervation of their debts. 


remainder which is given by a deviſe, is not 
2 difference concerning the eſtate in point of 


This rule, that the deviſee ſhall be in of the 


ſome to have been adopted in favour of the 
heir, that he might be in of his better title, and, 
thereby, toll an entry, or have a warranty. But 
if that were the caſe, he would be intitled 00 
an election to take either under the will or 
under the deviſe, as might be moſt for his 
advantage ; but that he cannot do. The rule 
ſeems rather to have been adopted in favour of 


tion of the tenure, (which was a valuable thing 
before the ſtatute of Malbridge) and of creditors 


* And the alteration of an eſtate in reverſion 
that the law caſts on the heir into an eſtate in | 


eftate, between what the law directs and what | 


if a man deviſe land to his wife for life, the | 
remainder to J. S. (he being the deviſor's next | 
heir) in fee, this deviſe is void, and he ſhall | 
be in, after the death of the wife, by de- 
ſcent, which is the more worthy and elder 

gl ory SEO title, 


TamT 
"1c, and not by purchaſe by way By 35 


mainder „ ORE, | Wo Py | _ 


<>» 

$5 

2 
* 


do if the limitation in fee to the heir by de- 


viſe be after an eſtate tail; the deviſe will be 
void in point of limitation, and the heir will. 


take. * deſcent and not by the will. 


Thus, where H. had os ſons, A. B. and C. 
and deviſed lands to B. his ſecond ſon, after the 
death of his wife, to hold to him and his heirs 
for ever; and for want of ſuch heirs then to his 


Nottingham v. 


Jennings, 


I Salk. 234. 


S. C. Comyns 
82. 


x P. Will. 23. 
L. Raym. 568. 


own right heirs. H. died, and B. entered, 


and died without iſſue living the eldeſt ſon; and 
it was held, firſt, that the ſecond ſon had only 


an eſtate tail, becauſe the words Heirs here 


could import nothing more than iſſue, for B. 
could not die without heirs living heirs of the 


father. Secondly, That the eldeſt ſon took by 


deſcent and not by the will, and the deviſe over 
was void in point of limitation; for the deviſor's 
intent was, that the lands ſhould- deſcend from 


binſelf and not from his fon B. 


And a Jens 8 an 1 [RO fe to 1 hae: 


at law will, if no further diſpoſition be made 
thereof, be void; becauſe the fee-ſimple, which 
deſcends upon him, drowns the particular eſtate 


for life, 


: Thus, 


Nota Here m : 


_ clauſe merely 


void controuls 


an expreſs de- 


viſe. Et vide 
S8. L. 3 Wil. 
368, Note As 


r 


3 Leon. 26. 
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J Leon. 25. 


| 55 ſeveral women, and, being ſeiſed of lands in 
of his lands for years, and his eldeſt daughter, 


other moiety. His eldeſt daughter married and 
died without iſſue: And the queſtion was, Whe. | 


daughter, that ſhe might enter after certain 
years, the inheritance notwithſtanding paſſed 


to enter in common as one heir to their father 
until the marriage; and then, there being no 
words of limitation of any eſtate that the eldeſt | 
daughter ſhould have after the marriage, ſhe 
could have but an eſtate for liſe, which, as to 2 | 
- moiety of the moiety was void, being merged in | 
the fee that deſcended ; and, as to the Other 
moiety of the moiety, did not remove the in- 


parceners. Conſequently the uncle ſhould have 
but the moiety of the moiety, viz. that part 
which deſcended to the eldeſt daughter, and 
merged the cſtate for life deviſed, and the other 
lilter ſhould have the other moiety of the moiety 


[42 1 


Thus, where à man had iſſue two dadghte | 


fee, deviſed that his wife ſhould have the moiety | 
at the day of her marriage, ſhould enter into the 
ther her uncle, as heir at law, ſhould have that 
moiety or the fourth part of the whole land? 
And this depended upon what intereſt the elder 


daughter took by the deviſe. And it was held, 
that when the deviſe was made to the eldeſt 


into the daughters preſently, they were intitled | 


heritance which was once ſettled in them as co- 


73 of 


1 433 ] 


ol the land which paſſed into her preſently, 
ſybje& to her ſiſter's eſtate for life; and ſo of 
the molety deviſed to | the mother for years when 


Charging an eſtate, deviſed to the heir at 
law, with money to be paid to younger children, 
not ſuch an alteration of the ate as wil 
make the heir take by purchaſe. 


Thus, where P. ſeiſed of lands in fee, and 


having iſſue R. S. I. and M. ſons, and N. a 


daughter, deviſed to S. I. M. and N. 20 J. to 
be paid unto them, when they attained to the 


Haynſworth 
v. Pretty, 
Cro. Eliz 833, 
919. S. C. 


Moore 644. 


age of twenty-one years; and deviſed all his 


lands to R. his eldeſt ſon, to hold to him and 


his heirs, apon condition he ſhould pay to his other 


children the ſaid ſums appointed unto them, ac- 


urding to the intent of his will; and if be refuſed 
payment of any of the ſaid ſum or ſums of money, 


that then neither he, nor bis beirs, ſhould have or 


ey the ſaid lands, any deviſe, title, deſcent, or 


intereſt to the contrary notwithſtanding ; but that 
the ſaid ſons and daughter ſhould have it to them 


aud their heirs, It was held, that the firſt de- 


vie to the ſon and his heirs in fee, being no 


more than what the law Save, was void. 


F f 50. 


Clarke v. Smith, 


Comyns 72. 


S. C. 1 Salk, 


241. 


the heir maternal of the fon, and the heir pa- | 
' ternal, the queſtion was, Whether the ſon took | 


it was reſolved by the whole Court, that the heir | 
took by deſcent and not by the will; for it would 
be miſchievous, if every little legacy ſhould | 
alter the courſe of deſcent, and thereupon the 
| heir might plead to the obligation of wy an- 


Allam v. Heber, 
Strange 1270. 


1 S. C. 1 Black ſt. 
Rep. 22. 


perſons as his wife, by will or other legal writ. 


be paid. The ſon of the daughter entered and 


[ 434 J 
So, where one, ſeiſed in fee, deviſed. lands tg 
his wife for life, and after her deceaſe to his next 


heir at law, and to his or her heirs; provided 
ſuch heir ſhould pay 100 J. to ſuch perſon ot 


ing, ſhould appoint, and that his land ſhoulq | 
ſtand charged with the ſaid 100 1. The de. 
viſor died, leaying a daughter, who had one 
ſon and died. The wife died without making | 
any appointment to whom the 100 J. ſhoulg | 


died without iſſue; and on a diſpute between 


by purchaſe under the will, or by deſcent ? And | 


ceſtor, riens per diſcent. 


So, where a \- father dei his lands to his 
heir for payment of debts, the Court held that, 


notwithſtanding they were a charge on the land, 


yet the heir was in by deſcent, for the tenure 


N was not altered. 


Again, | 


L 35 + 
Again, where the father deviſed hetediraments 
d his ſon and heir in fee, but chargeable with 
gebts, and an annuity or rent charge payable to 
bis widow ; it was held by Holt Chief Juſtice, 
that theſe hereditaments deſcended to the ſon, 


Emarfon 1 v. 
Inchbird, 
1 L. Raym. 
728. 


and were aſſets; becauſe, whenever the deviſe 


conveys the ſame eſtate as the law would make 
by deſcent, but charges it with incumbtances, 
the heir takes by deſcent, and not by purchaſe. 


And the law will be the ſane, although, from 
| the circumſtances of the caſe, it will be moſt 


| beneficial for the heir at law to take e by the de- 
viſe, and not by deſcent, 


Thus, where a Bu „ ſeiſed of lands 2 gart * 


naterna, deviſed them to his executors for pa * 


ment of his debts for ſixteen years, and after- 


wards to one that was his heir a parte materna ; 


Hed ger v. Row, 
3 Lev. 127. 


the queſtion was, Whether he took by deſcent f 


or by purchaſe under the will? and Charleton, 
before whom the caſe'was made, inclined that 


he took by purchaſe, that being the beſt for 


him ; becauſe then the heir a parte paterna might - 


inherit before the heir « parte materia, and ſo 
both heirs be inheritable. But Pemberton, Wynd- 


bam, and Levinz held, that the deviſe was void, 


and he ſhould take by deſcent; it being no more 


than if the deviſor had made 4 leaſe for ſixteen : 


F f + ears, 


Gilpin's caſe, 
Cro. Car. 161. 


tied with ſuch condition; and 4 rule: was granted 


- Prittam v. 
Charnock, 


[ 436 ] 


years, and then deviſed the reverſion to his heir; 
and they ſaid the deſcent from him to the hel 
a parte paterna or materna was only a conſe. 
quence ariſing out of the nature of the eſtate, 


But there are two caſes which ſeem, in ſome 
degree, to warrant a diſtinction, where the char ge 
is put by way of condition, and where * Way of 
charge. 


The firſt is Gilpin's caſe. There the anceſter 


ſeiſed in fee of lands, deviſed them to his fo 
and heir, and to his heirs, upon condition that he 


ſhould pay his debts within a year, and if he 


failed, that his executors ſhould ſell and py 
tis debts. The heir entered and did not pay the 
debts, and the executors afterwards entered and 
paid the debts, and ſold the lands; and it was 


adjudged at Kingſton, that it was aſſets in the 


| heir's hands, becauſe he deviſed to his ſon and 


heir in fee. And error was aſſigned in the King's 


Bench for that cauſe, and it was held that the 
judgment was erroneous z for, although the heir 


had a fee, yet he had it as a purchaſer, being 


to reverſe the Judgment, 


The other inſtance is in the caſe of Brittan 
and Charnock, There the father, ſeiſed of a 


meſſuage 


7 22 


3 


L 437 J 
meſſuage and three acres of land in fee, deviſed 2 Mod. Rep. 
the ſame to his eldeſt ſon and his heirs within  Freem. 248. 
four years after his deceaſe, provided the fon paid 
20 J. to the executrix towards the payment of 
the teſtator's debts; and then he deviſed his 
other lands to be ſold for payment of debts. 

The father died, the ſon paid the 20 J. and the 
queſtion was, If this meſſuage, &c. was aſſets 

in the ſon's hands? It was contended againſt the 

claim of the heir as a purchafer, that if a deviſe 

were of land to one and his heirs within four 
years, it was a preſent deviſe ; and if ſuch de- 
viſe were made to the heir, the lands would 
deſcend in the mean time, and the words, cc with- 

e in four years, be void. And then the queſtion 8 
was, Whether the word Paying would make the 

heir a purchaſer ? ? and it was faid it would 

not; for it made neither a condition nor a 
limitation, but a charge upon the land, and ſuch 

a charge as the heir could not avoid in equity. 

But by North Chief Juſtice, and Atkins Juſtice, 
where the heir takes by a will with a charge, as 
in this caſe, he doth not take by deſcent. but 
by purchaſe; and therefore this eſtate is no 
aſſets. 


But as this caſe is reported in Freeman, it is 1 Freem. 248. 
ſaid, that the Court was inclined that the bad > 


ſhould go to the executors for the four years, ol 
mn. 0 3 


1 438 1 


dn that the 3 got in by 8 but as 
| purchaſer; becauſe the eſtate was, clogged with 
the payment of 20/.: and. though they admine 

the rule, that wherever the heir had his elec, | 

to take one way or the other, and that he came | 

to the eſtate, both ways alike, there the law, for 

the benefit of creditors, adjudged him 1 in by de. 

ſcent rather than by purchaſe and deviſe; yet | 

they faid that, here, unleſs the deviſe were 


void, he could not take but apa the Wen 
of 201. 


| 


Clarke v. But, in a caſe of Clarke and Smith, Nah 


| Smith, ſupra, 


. 8 Chief J uſtice, and Powell Juſtice, denied both 

e Gilpin” 8 caſe and the caſe of Brittam and Char- 
Pl. 2, 

T unintelligible and ill reported. 80 

that when the caſe of Brittam and Charnock | is 

coupled with the caſe of Clarke and Smith, it 

ſtands upon the opinion of two Judges againſt 

LY two, and Gilpin's caſe is expreſsly contrary to 

the deciſion of the Court unanimouſly, viz, 

Popham, Gawd, Fenner, and Y etverton, in the 

caſe of Haynſworthy and Pretty (which | is directly 


in point) as well as to the opinions of Treby and 


Sopra 43+ Powell, as ; delivered 1 in the caſe of Clarke and 
„ 1 Smith, | 
. «E. 4, 6. ; A curious 8 follows fo this rule 
Per Billing. 


of law as to ve ac Yeent to the heir, in caſe the 
| | 2 * i 8 heir, | 
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\ 6 the deviſe is made gia heir, * 1 
daughter, and there is a poſthumous ſon born; 
for, in ſuch caſe, the ſon ſhall have the land 
and not the daughter; becauſe it being the in- | 
tent of the father to give his lands in like man- 
ner as they would have gone at common law, as 
at common law, the birth of the ſon, had the 
lands deſcended, would have diveſted the lands 
out of the daughter, ſo mall it alſo notwith- 
ſtanding the A. | 


An alteration as to the time of the heir's prefion v. 
coming to the eſtate, we have ſeen, does not inter- Nome 


Nottingham 
fere with this principle; but wherever the op. TS”; 
viſe makes an alteration of the limitation of the Hedger v. 


eſtate from that which takes place in the courſe N. Supra wy 
of deſcent, there, the principle ceaſes to operate, 
and conſequently the heir takes by purchaſe. 


And, therefore, if a man, having two daugh- vid. Cre. Elia. i 
| | r | t 31. Pl. 36. 


ters being his heirs, deviſe his land to them and Godlaſb 114. 


their heirs and die, they ſhall have it as joint- te- . 
nants by deviſe, and not as coparceners by deſcent ; 25 
becauſe the deviſe gives it them in another degree 

than the common law would have given it them; 

for, by the common law, each of them would _ 
have had a diſtin moiety, but, by the deviſe, == 
they are n he pol the Aer ſhall 10S EAR, 
have all. . 


Ff JFF 


Per Fenner, 8 
Owen 65. 


Vid. Bear's caſe, 


1 Leon. 112, 
113. 


So if a man have land in Borough Engliſh, and 


alſo guildable lands, and deviſe all his lands to 


his two ſons and die, they ſhall take Jointly, 
and the younger ſhall not have a diſtin& moiety 


in Borough Engliſb, nor the elder in the Sulldable 
land, but they are both j Joint-tenants. 


And the law would be the fame if one, having 
ſeveral ſons and being ſeiſed of gavelkind lands, 
deviſed them to his ſons, who were heirs by the 


cuſtom ; for, in ſuch caſe, they would be Joint- 


tenants by the deviſe, and the furvivor ſhould 


have the whole; whereas, if the lands had de- 


fcended, they would have been | in the x nature of 
Fame. 218 


Nor would it bigs altered the cal if the 
deviſe in the three preceding caſes had been 
to the daughters, or heirs as tenants in com- 


. . 


. Bear's caſe, 
T Leon. 112, 


S. C. 315. 


Thus, where T. ſeiſed in ſee of the lands in 


_ queſtion, being of the nature of gavelkind, de- 
viſed them to his heirs by the cuſtom, and to 
their heirs equally to be divided amongſt them. 


D The queſtion was, Whether they ſhould be in by 


deſcent or deviſe ? Et per Anderſon, C. Juſtice, 
let us conſider the deviſe by itſelf, without 


the . 8 "Oe" to be divided amongſt + them.” 


Ad | 
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4nd 1 conecive they ſhall be in by the deviſe; 
for they are now joint-tenants, and the ſurvivor 
ſhall have the whole; whereas, if the lands ſhall 


be holden in law to have meren they ſhould 


be parceners, and ſo as it were tenants in com- 
mon; and although the words ſubſequent, 
« equally amongſt them to be divided,” makes 


them tenants in common, yet that doth not alter 


the caſe. And Wyndham and Ow JOE 
were of the fame opinion, "Ty 


So, if one, having two daughters, deviſe all 


zo one, ſhe ſhall take all by the deviſe, and ſhall 
not take a moiety by deſcent as heir, and a moiety 


Co. Litt. 153 b. 


by the deviſe; for, this is not a deviſe to an heir, 5 


becauſe Both coparceners make the heir, and the 


me is not an heir without the other. And there 


can be no ſuch deſcent as the deſcent of a moĩety 


to one coparcener as heir. If one plead a deſcent 
uni filie et cobæredi, it will be ill. Beſides, if 

it were held that one took a moiety by deſcent, 
it muſt be held, conſequently, that the deviſe, as to 5 


2 moiety, was void, and then the ſaid moiety 
ought to deſcend to both as heirs to the teſtator, 
and conſequently the deviſee would have but 
three-fourths of the lands where they were deviſed 
to her in toto. This was determined in the caſe 
of Reading and Royſton. There H. having two 
auen 8 one of which had iſſue a 1 and 


Renting? v. 
Royſton, i 
Salk. 242. 


S.C. Compyns 5 
123. 2 L. Ray. 


829. et vid. 
2 Roll. Rep. 


352, et Palmer 
373. 8. L. per 


Doderidge, ; ar- 
* 
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t 
died, deviſed his land to the ſon and his heirs fol 
ever. And the queſtion was, Whether the ſon 
ſhould take all by the deviſe, or the one moiety 
by deſcent, and the other moiety by deviſe? fo 

then, as to that moiety he took by deſcent, hi; 
- aunt, the other daughter, would be coparcener 
with him. And it was argued, that where tuo 
titles concur, the elder ſhall be preferred, and 
that as to one 'mojety, which the grandſon had 
by the deviſe, he had the ſame eſtate in it and no 
other by the deviſe than he would have had 
without it, and, therefore, ſince the deviſe worked 
no alteration in point of eſtate as to that, the | 
grandſon ſhould take it 2 potiori jure, which was 
by deſcent. But it was reſolved by the Coun, 
that the grandſon ſhould take all by the devise, 
and could not take a moiety by the deſcent a; 
heir and a moiety by the deviſe. _ 


TRE L. Raym. : And a deviſe ſo circumſtanced may be good in 
part, and void in part, as to one entire thing. 
As if a man deviſe one moiety of Blackacre to 
B. his heir in fee, and the other moiety to him n 
tail, the heir ſhall take the fee by deſcent, the de- 
viſe as to that being void; and the other moiety 
he ſhall take in "al: by the e as a pur- 
chaſer. VC 


be”. FAY als may cal of hin effets; by | 
| reaſon of a waiver of the benefit thereof by the 


Lak ; 


1 3 1 
1 ; 8 ſuch e cither ere or 


an W waiver 1 che deviſce actually 
ln accept the e deviſed. 


Ab implied waiver is where th ates; ts 


an act, from whence it is inferred that he does not 


accept the benefit 3 him under the 


will, 


It is a concluſion in equity, that, wherever any 


perſon, having a claim upon a man's eſtate inde- 


pendent of him, and alſo a claim thereupon under 


his will, which claims are repugnant to each 
other, purſues the former, the latter is thereby 
waived or abandoned; for, it being againſt the in- 


tention of the will that the deviſee ſhould have 


both, equity, therefore, conſiders ſuch deviſe to 
be upon an implied condition that the deviſee 


ſhall abandon his original title, or thall waive 
his title by e 


The leading caſe upon ahis.: point is chat of 
Nos and Mordaunt. There E. having two 
daughters, made his will, and deviſed to M. his 


eldeſt daughter his lands in B. and eight hundred 
pounds in money, to N. his ſecond daughter his 1 
lands in 8. 4: rhirreen. hundred pounds in 


| money, | 


Noys verf. 
Mordaunt, 
2 Vern 581. 
Vid. 2 Vern. 


232, 233. Gilb, 


Eq. Rep. 15. 


© queſtion was, Whether ſhe ſhould be at liberty to 


1 4 J 


money, provided and on condition ſhe releaſed 
| conveyed, and aſſured B. lands to her ſiſter M. 
and deviſed further that, if he ſhould have a ſon, 
the deviſe to his daughters ſhould be void, and in 
that caſe he gave. 12007. to M. and 1000). to N. 
provided alſo that if he ſhould have another daugh. 
ter, then he gave the 8007. deviſed to M. to fuch 
afrer-born daughter, and the 1300 J. deviſed to 
N. to her and ſuch after-born daughter equally 
between them. The teſtator ſoon afterward, 
died, leaving his wife enſeint of a daughter E. 
M. married H. and died without iſſue, not 
having given any releaſe to N. her ſiſter, accord. 
ing to the will. E. claimed, not only the lands 
deviſed to her by the will and a moiety of what 
was deviſed to her ſiſter N. but alſo a moiety 
of the B. lands deviſed to M. they having been 
on the teſtator's marriage ſettled on himſelf for 
life, and his wife for her jointure, remainder to 
the firſt and other ſons, remainder in default of 
iſſue male to the heirs of his body. And the 


ſubſtantiate that claim, or whether ſhe ought not 
to acquieſce in the will or renounce any benefit 
thereby. Et per Lord Keeper, in all caſes of 
this kind, where a man is diſpoſing of his eſtate 


1 amongſt his children, and gives to one fee-ſimple 


lands, and to another lands intailed or under 
| jertlement ; it is upon an implied condition that 


each 


1 445 J 
| each party acquit and releaſe the other ; ;eſpecially, | 


as in this caſe, where the teſtator plainly had the 


diſtribution of his whole eſtate under his con- 
ſideration, and had given much more to E. than 
what belonged to her by the ſettlement, and had 
it in his power to have cut off the entail. | 


In the preceding caſe, it 1s obſervable: that. 
the Lord Keeper dwells ſtrongly upon the. cir- 
cumſtance of its being an arrangement among 


the teſtator's children, by a total diſpoſition of his 
property between them, and by which the deviſee 
took a greater intereſt than ſhe would have been 
intitled to under the ſettlement; ; and alſo that 
the deviſor was tenant in tail and conſequently 
might have barred the eſtate tail by fine or reco- 
very. But theſe arguments were only uſed in 
corroboration of his opinion, the general prin- 


ciple being ſufficient of itſelf to ſupport the rule, 
had the 8 been ſtripped of theſe circumſtances. 
Accordingly the rule is laid down by Lord 7 albot 
in the caſe of Streatfeld and Streatfield on broader : 


grounds; for his Lordſhip there ſtates it thus: 


When a man takes upon him to deviſe what he 


has no power over, upon a ſuppoſition that his. 


will will be acquieſced under, the Court of Chan- 5 
cery will compel the deviſee, if he will take ad- | 


vantage of the will, to take incirely, | but not par- 


ally under it; there being a tacit condition ; 


annexed 
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annexed to all deviſes of this nature; that the de- 
viſee do not diſturb che diſpoſition. hat the dei. 
fie hat matte 1 


— x. In that caſe, T. S. the behalte of 7 7 T. 8. by 
Ca. T. Talbot articles previous to nis rnarriage, agreed to ſettle 
mal lands in S. to the uſe of himſelf and his intended 
| wife for their lives, and the life of the ſurvivor; 
| and, after the ſurvivor's deceaſe, to the uſe of the 
| | heirs of the body of T. S. on his wife begotten, 
5 with other remainders over. The marriage tock 
34 pPlwkKhʒce, and, by deed, reciting the articles, T. 8. 
| ſettled lands in S. to the uſe of himſelf and his 
wife for their lives and the life of the ſurvivor, and, 
after their deceaſe, to the heirs of the body of 
T. S. on M. begotten, remainder to the right 
heirs of T. S. They had iſſue one ſon, J. S. and 
two daughters. Upon the marriage of J. S. 
other lands of conſiderable value were ſettled by 
1 T. S. on him. J. S. died, and then T. S. levied 
3 a fine of the lands comprized in his own marriage 
l #fcttlement'to the iſſue of himſelf in fee, and made 
1 © will, and thereby deviſed part of thoſe lands to 
his two daughters, © and all other his manors, 
e meſſuages, lands, tenements, and hereditaments 
« whatſoever, either in poſſeſſion, reverfion, or | 
< remainder, not therein before given or diſpoſed” Y 
« of, ſituate in the counties of H. S. or elſewhere Y 
." oF "be deviſed to truſtees in truſt for J. T. S. his 
1 grandſon 


* . A — A - 
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00 grandſon for life, remainder to his firſt. and 
« other ſons in tail male, remainder to his 
cc daughters in tail, remainder to the teſtator's 
« own daughters, with remainders over, &.“ 
And it being held that the ſettlement made in 
purſuance of the agreement on T. S. the grand-" 
father's marriage, was not a proper execution 


| thereof, the queſtion. was, Whether the general 
deviſe to the grandſon ſhould be taken as a 


ſatisfaction for what he was intitled to under the 
articles; for, then, hemuſt'be put to his election, 
cher to accept that ſettlement; or waive all be- 
refit under the will? And'it' was argued on behalf 
of the grandſon, that this deviſe could not be 


conſidered” as a ſatisfaction of the articles; for, 
nothing could be taken as a ſarisfaction but bin 


was agreeable to the nature of the things in lieu 
of which it came. But here the grandſon was 
only tenant for life, and that not abſolutely but 
contingent, on his attaining the age of twenty⸗ 


one. That the general deviſe of all the teſtators 


manors, lands, &c. in Peſſelion, reverſion, or re-: 


E mainder, would not alter the caſe 3 for, where the 
teſtator had ſufficient to anſwer the general words, 5 
he ſhould never be conſtrued to have intended to 


paſs that which he had no right to diſpoſe of, and 


the giving of which would work' a Wrong. That 


I ſuppoſing he had been, not under his own, 


by one ſettlement, 4 truſtee for - his ſon, 95 
Woe and 


P 23S Tas. "outs, 6 


1 448. 1 


and made his will 1 in the ſame words FIR he had 
done here, that truſt eſtate would never have 
paſſed, and there was no difference between 
a truſt expreſſed or implied. It would be abſurd 
to conſtrue theſe words to paſs away a third Per. 
fon” s eſtate. - That ſuch a conſtruction would 
take away a beneficial intereſt from the grandſon 
who was heir at law to his grandfather, and give 
him but a very ſmall one in the room of that 
taken away. And that if he was decreed to 
make his election, it muſt be done: preſently, for 
then it was that he was to take, but he could not 
by law make his election, being but an infant; 
and then the Court muſt compel him to that 
which the law diſenabled him from doing. But 
Lord 7 albot was of opinion, that the grandſon 
could not claim both under the will and under the 
articles; for it was plain that the intent of the 
grandfather in levying the fine was, to have the 
abſolute ownerſhip. of thoſe lands in him, and 
under the apprehenſion that he had thereby. 
| given himſelf a power. of diſpoſing. of them, he 
gave part thereof to bis daughters : and it would 
be a very ſtrained conſtruction to ſay that he in- 
tended this not as a preſent deviſe to his davgh- | 
Y ters, but to take effect out of the reverſion of the 
lands compriſed in the articles; then he muſt have 
looked upon himſelf as maſter of one part of them 
as Lan as ot the other. And his Lordſhip diſ- 
4 1 * 


tw) 


tingü -*hi6d this caſe from Caſes elicit the queftion 
was, hene general words ſhoild ever paſs 
jands ſo circumſtanced in the hands of a teſtator 


by his will; becauſe here the teſtator had; at law; 
a power to diſpoſe of the lands, and, though they 


the articles, yet that could not be ſuppoled to lie 
in his cognizance, he having done an at to 
enable himſelf to diſpoſe of them; for could it be 
compared to the caſe of an expreſs truſt, arid the 
truſtee deviſing all bis lands ; for, there the truſtees 
could not be ignorant that the lands which he 
| held in truſt were tiot his own. Then if the 
teſtator's intent was to paſs theſe lands by the will; 
the queſtion was; Whether the deviſee could take 
any advantage under one part of the will unleſs 
he permitted the other part of it to take effect? 
And his Lordſhip was of opinion that; upon the 
principle that governed in the caſe of Noys and 
Mordaunt, he could not; for, though what. was 
given to the gt grandſon, in this caſe was precarious; | 
(nothing being given to him if he died before 
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s not to Be capable of the limitation he makes 


micht be affected with a truſt in equity under 
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twenty-one, and if after; then büt an eſtate for * : & 1 
life;) and he appeated before the Court in the —_ 1 
vourable light of heir at law, yet this would not 
alter the cafe; becauſe the eſtates which the teſa. 
tor had given him were undoubtedly in be 1eftator” OY E 
dyn " PO and he had given” them to truſtees CO EY 
e until 
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1 
until his grandſon attained e and then 
had diſpoſed of them in ſuch a manner; as that 
there could never be any undiſpoſed reſidue to 
go to him as heir at law. And, therefore, it was 
as much in the power of the Court to make thi; 
bequeſt thus limited to be a ſatisfaction, if the 
party will ſtand to the will, as in other caſe, 
And his Lordſhip decreed the grandſon to haye 
ſix months after his attaining his age of twenty. 
one to make his election. Ne 


And the rule quilly applies, whether the be. 
nefit under the will be immediate or conſequen- 
tial ; for, though the effect in ſuch caſes is, that 

the deviſe operates as a ſatisfaction for the pre- 
vious intereſt of the deviſee, yet the principles by 
which ſatisfactions, ſtriftly ſpeaking, are governed, 
do not apply to caſes of this kind ; therefore it is 
not neceſſary that the thing given by deviſe | 
ſhould be of the ſame, nature, or of adequate | 
value with the Hung, in eu ol which it is t 
be received. , OE ec OO ORE. 


7 „ 


deen vert. | Thus, where by articles before marriage an | 
4 : ene | eſtate was agreed to be ſettled on huſband for life 

| fans waſte, remainder to the heirs male of his 
body, with power to raiſe portions ſor. younger | 
children, and a ſettlement was afterwards made 
(allo before marriage) i in 3 Purfuanice of the articles, I 


and 
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and obſerving the very words thereof, The 


huſband levied a fine, declaring the uſes to him- 
{elf in fee, and, afterwards, by his will made a 
proviſion to truſtees for payment of his ſon's 
| debts, for which purpoſe he directed them to 


make a propoſal to his creditors. © And the 


queſtion was, Whether, if the ſon took the bene- 


fit of the deviſe for payment of debts, he could 


have the ſettlement rectified according to the in- 


tention of the articles? And it was contended 


that he might; for, that nothing was here given 


to the ſon by the will. It was not in his power 
to prevent the propoſals from being complied 
with, and though his debts would be thereby 


diſcharged, that was not ſuch a benefit as was 
vithin the rule, that one who took any thing real 


or perſonal under a will ſhould be precluded from 
liigating any part thereof. But Lord Hordwicke 


vas of opinion that, if the ſon ſubmitted to and 


took a benefit under his father's will, he muſt be 
bound thereby; for, what was applied for pay- . 
ment of his debts was for his benefit, and the 
ſame as if paid to himſelf; therefore, though he 
vas intitled to relief, and to have the ſettlement 


rectified according to the true intent of the arti- 


| cles, he muſt make his election, and could not 
have che benefit ol vo: a articles 00k; the * : 


will. 


oy 
. 


171 


BE 2742 2 on 
E IF =o Tie > 


— 4 * * N by % 
n 
r rn 


IF 
S vr, IT 2g, ut 
; King 


r 
* 2 * — * 3», - _ * 


* 


F : f a $8 = _ 2 TAE orien es £ * 5 r * f ; : . 72 
Ihe 3 3 1 T A 338 2 g 8 , 
a EE ² !...... .. 8 . 
2 2 7 oo * = 4 28 — + - $4 N 1 n n Bren * OY — 1 — 
+ 45 ta et Ao lod ac et Por een 3h fa AE pear I IE, I RE ZERO, AWE; 1 
* | 3 2 5 


- [ 459 } 


until his grandſon attained twenty-one, and then 
had diſpoſed of them in ſuch a manner as that 
there could never be any undifpoſed reſidue to 
go to him as heir at law. And, therefore, it wi 
as much in the power of the Court to make this 
= bequeſt thus limited to be a ſatisfaction, if the 


_— party will ſtand to the will, as in other caſes. 
And his Lordfhip decreed the grandſon to have 
j ad | ſix months after his attaining his age of 8 
I $ one to make his election. 


And the rule e applies, whether the be- 
nefit under the will be immediate or conſequen- 
tial; for, though the effect in ſuch caſes is, that 
the deviſe operates as a ſatisfaction for the pre- 
; vious intereſt of the deviſee, yet the principles by 
4 1 which ſatisfactions, ſtrictly ſpeaking, are governed, 

% d q not apply to caſes of this kind ; therefore it is 
not neceſſary that the thing given by deviſe | 
ſhould be of the ſame nature, or of adequate | 


value with the thing in lieu of which 1 it is to 
be received. 


WE <5 


WE; 


| Roberts verſ. Thus, where by articles eſis! marriage an 
N ceſtate was agreed to be ſettled on huſband for life 

" | fans waſte, remainder to the heirs male of his 
body, with power to raiſe portions ſor younger 

| children, and a ſettlement was afterwards made 
= (alſo before marriage) in purſuance of the ar ticles, 
= e ook leg e 


1 * 1 
and obſerving the very words thereof. The 
huſband levied a fine, declaring the uſes to him- 
ſell in fee, and, afterwards, by his will made a 
proviſion to truſtees for payment of his ſon's 
debts, for which purpoſe he directed them to 
make a propoſal to his creditors. And the 


queſtion was, Whether, if the ſon took the bene- 


fit of the deviſe for payment of debts, he could 


have the ſettlement rectified according to the in- 


tention of the articles? And it was contended 
that he might ; for, that nothing was here given 
to the ſon by the will. It was not in his power 
to prevent the propoſals from being complied 


with, and though his debts would be thereby 
diſcharged, that was not ſuch a benefit as was 


within the rule, that one who took any thing real 


or perſonal under a will ſhould be precluded from 
litigating any part thereof. But Lord Hardwicke 
was of opinion that, if the ſon ſubmitted to and 
took a benefit under his father's will, he muſt be 
bound thereby; for, what was applied for pay- 


ment of his debts was for his benefit, and the 


fame as if paid to himſelf ; therefore, though he 
was intitled to relief, and to have the ſettlement 


rectified according to the true intent of the arti- 
cles, he muſt make his election, and could not 


| have the benefit of both the articles and the 5 


will. 
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Heather v. Again, where H. ſeiſed in fee of ſeveral 
\ 1 Atk. 426. free hold eſtates, and likewiſe poſſeſſed of leaf. 
| hold eſtates, and alſo of a conſiderable perſonal 
= eſtate, by his will bequeathed an annuity of 20]. 
: to his daughter A. H. and the heirs of her body 
4 quarterly, without any abatement, and, in caſe 
| ſhe died without iſſue, then to his two ſons, E. H. 
| | . and W. H. whom he made his executors. W. H. 
- died inteſtate, and left iſſue E. and three other 
children. E. H. the other executor, gave an 
5 5 annuity of 207. to his ſiſter A. H. and her 
daughter after her, to be paid quarterly without 


any abatement out his freehold houſes in H. —but, 

in caſe they died without iſſue, then the ſaid 201, 

per annum to return to his nephew, and gave him 

beſides all his real eſtate which he had from his 

father. And by a codicil ſays, © I hope the 

* 20 l. to my ſiſter H. will not be taken for ano- 

te ther 201. axnuity, but to ſettle and confirm the | 

« 201. per aun. her father left her and her daugh- } 

te ter. And if they die without iflue, let it come. | 
« to my heir, E.“ But this codicil was not 
executed according to the ſtatute of frauds and 
Perjuries; for, it was only an indorſement upon 
the back of the will, and with a pencil ; and, 

therefore, though the teſtator's intention was moſt: - 

plain that his ſiſter ſhould have only one annuity, 

but that it ſhould reſt on a more ſecure fund than 
_ fluctuating hs ſtare, by being charged on 
2 real 
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a real eſtate, which was not done by his father's 


will; yet, as nothing could be taken either to 
enlarge or diminiſh what affected a real eſtate, un- 
Jeſs it were executed according to the ſtatute of 
ſrauds and perjuries, this indorſement, not com- 
plying with thoſe directions, could not be of any 
weight. The queſtion therefore was, Whether 
A. H. and her daughter ſhould have both annui- 
ties? And Lord Hordwicke thought ſhe was not in- 


titled to both annuities, not ſo much on account of 
the codicil as by way of exoneration of the per- 
ſonal eſtate of the father. The deviſor was the 


only perſon chargeable by way of perſonal de- 
mand, and might, by codicil or teſtamentary 


ſchedule, which affected a perſonal eſtate accord 
ing to the rule of the civil law, direct that, in cafe 


his ſiſter ſhould take the annuity under his will, 
| ſhe ſhould not have it out of his father's perſonal 


eſtate, but that his perſonal eſtate ſhould be diſ- 


charged therefrom; and, taking it in that light, it 


(1d not contradict the ſtatute of frauds and Pperju u- 
ries, 


And Lord 2 alto,” where 5 will compriſed 
both real and perſonal eſtate, and the land to 


which one child was intitled in tail was thereby 


given to another, and a perſonal legacy to the 
tenant in tail, went ſo far as to infer an intent, 


that whoever took by that will ſhould a y : 


Vid. 2 Vez. 14 


Herne v. 
Herne, 


2 Vernon 559. 
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with the whole, and put 1 party to an dn 
of the _ tail, or the perſonal os ol 5 


Af 55 deviſce be a creditor, Wh not a avon 

this rule does not apply. 
= Dog. Dow Thus where-Daon his marriage with Þ S.Ct 
DO Os 125 lands in R. and S. in ſtrict ſettlement, with u. 
1 mainder to A. D. a relation in fee, with a covenam 
= in the ſettlement that 35col. being the wiſe, 
4 fortune ſhould be laid out in the purchaſe d 
= lands in fee-ſimple in the name of truſtees, an 
| ſettled to the ſame uſes; S. the wife died leaving 
41 three ſons S. D. —W. D. and J. D. D. th 
| | 5 father, laid out 3000 J. part of his wife's portion 
4 of 35001. in the purchaſe of lands, and bought 
1 them in his own name: then D. married: 


a i ES 


ſecond wife, with whom he had 2000 J. portion, 
and covenanted to add 2000/7. thereto, and to 
| raiſe a further ſum of 40007. and lay the ſame 
dut in lands to be ſettled to the uſe of himſelf and 
his wife, remainder to their children. But, during 
his firſt marriage, D. by indentures of leaſe and 
releaſe reciting the covenant for laying out the 
= 3500 J. and further reciting that the 35000. had 
—_ been all received by D. and alſo that lands in N. 
. = 1 together with lands in M. had been purchaſed 
with part of this money, and that there was a de- 
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fect 1 in che laid ſettlement made upon S.'s. mar- 
| nig 


gage, in that chere was no proviſion made for 
younger ſorts of that marriage, therefore D. for 
ſupplying that defect, and in purſuance of the 
truſt, conveyed the lands in D. and M. to truſtees 


to the uſe of himſelf for life, remainder to truf- 


tees for one thouſand years in truſt for raiſing 


portions for younger ſons not exceeding 40007. 
remainder to the firſt and other ſons, &c. re- 


mainder to the ſame uſes as were limited by the 


former deed of ſettlement, with a power of revo- 


cation by D. Then D. made his will, and 


thereby deviſed his lands in 8. and all his lands in 


R. and elſewhere in the county of R. and the 
equity of redemption thereof, and all his perſonal E 
eſtate to truſtees, their heirs, executors, and ad- 
miniſtrators in truſt, that they ſhould ſell all theſe 


deviſed lands, and, thereby, together with his 


perſonal eſtate, pay all his debts, and the ſurplus 
to be applied as by his will directed, leaving 
the truſtees executors. Soon afterwards the 
teſtator died, leaving three ſons by his ſecond 
| vite, being indebted 8000/. and upwards by 
marriage articles, $707. by ſimple contract, and 7 
23314, for rents and profits received after his firſt 
| vife's death from an eſtate that, upon the death 
of his firſt wife, belonged to S. D. his eldeſt ſon. 


It being held, that neither the ſettlement malle on 


the marriage of the ſecond wife, nor the will could : 
1 the truſts under the firſt ſettlement, 4 
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queſtion aroſe between the eldeſt fo 8. D. 
the creditors, whether S. D. ought to be let! in tg 
a ſhare of the aſſets deviſed for payment of deby 
ſince the eſtate at R. was part of the lands deyiſg 
for that purpoſe, and the eldeſt. ſon oppoſed thi 
' eſtate's. being made liable to them, i in which he 
oppoſed his father's will, and hindered, as mug 
as he could, its taking effect? And it was fai 
that, in cafe the ſon would take any advantage 
the will, .he ought to abide by the whole, By 
to this it was anſwered and reſolved that, as 1 
che R. and M. lands, taking it that the ſon had 
ſpecific lien thereupon, they were his own lands 
and a court of equity would not compel any per 
ſon to admit a teſtator's deyiſe of lands which 
were not his own but the creditors lands, hecanſe 
the debtor had by his will provided for payment 
ol debts; for the creditor was intitled to come 
in upon the fund given by the teſtator for pay. 
ment of debts : ſo that, as to the ſettled lands in 
R., the teſtator's, the father's deviſe, was as much 
void as if he had deviſed any other part of hi 
fon's eſtate, And, therefore, this caſe was 
diſtinguiſhable from the caſes where the fon 
Was A Walter and not t a creditor, 


Clark ver. Again, 0 FOR indebted 9 in wages 
: if ; 
3:9 ghd money laid out, and money lent, made his with 


deviſing, Among other am 500. per annum ta 
2 1 b go for 


T u 1 


g. for life, to be paid pundtually every year out 


of his real and perſonal eſtate, and then went on, 
« Whereas I am indebted to C. in the ſum of 


« cool, ſhe having my obligation for 680 J. 26. 4d, 
© Memorandum, paid her 100/. to let B. haye, 


tr and at divers times having paid her 807, 1 


t make the balance, and I am indebted to her in 


« the full ſum of 500. I ordain this to be paid 


te out of my real and perſonal eſtate.” The 
queſtion was, Whether C. ſhould have her whole 


debt and alſo. the annuity under the will, or 
whether ſhe ſhould have only the debt as calcu- 


lated by the teſtator? And this depended upon, 
phcther:6 this caſe fell within the rule now eating 


whole of it, but to pay her the whole debt beſide 


the 507. annuity, and, therefore, the teſtator's 
miſrecital would not preclude her from faying 
more was due to her. This caſe therefore might 


be determined in fayour of C. without weaken- 


ing the eſtabliſhed rule, it being diſtinguiſhable, : 
the teſtator not intending that any particular ſum 
ſhould come out of his eſtate, any otherwiſe than 


as ſuch ſum amounted to the whole of the debt. 


Nor did this prejudice the reſiduary legatees ; for 
the reſidue being.given after payment of debts, it 


was conſequently uncertain, and they could not 
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and the intent of the teſtator was preſeryeg th 


1 is made that raifes the obligation to accept 


land, to which the deviſee has a preceding claim, 


_ eaſes reſt, 1s, that there is an implied condition 


| ſhould fuffer the whole to take effect, and then it 

| muſt neceſſarily refer to the validity of the will; 
for, where the Court muſt make a conſtruction by 
e implication from the force of the inſtrument 
ittſelf, viz. the will, it muſt ſee the will, and then 
4 when the inſtrument is of ſuch a nature as that it 
cannot be read as a will of real eſtate, not being 


ſay they fuſtained a prejudice if this debt tune 
out larger than ſtated. So that the rule was ſafe 


way od no W 
So where 92 will, PR which the difpoſitic 
thereof or waive all benefit under it, difpoſes of of 


but is not executed ſo as to paſs it, the rule dog 
not apply; for the foundation on which theſt 


in ſuch a will that thoſe claiming benefit by i 


executed in the manner neceſſary to reach that, it 


: cannot be known or taken notice of by the Cour 


Hearle verf. 
Greenbank, 
1 Vez. 298. 


as at all affecting that kind of OE. 


Thus * W. Git 1 
under age but married to R. deviſed all his 


freehold, copyhold, and real eſtate whatſoever 


and whereſoever, and all his leaſehold eſtate 
to truſtees, their heirs, &c. to apply the ſame 


t 


L 0 1 


to the ſole and proper uſe of his daughter during | 


her life, and to be at her diſpoſal, not ſubject, 
vc. and to permit her by deed or writing, exe · 
cuted in the preſence of three or more witneſſes, 
notwithſtanding her coverture, to give and diſpoſe 
thereof as ſhe ſhould think fit. The daughter R. 


being ſeiſed and poſſeſſed of freehold, leaſehold, 


and perſonal property, made her will „diſpoſing of 
all her eſtates as well real as perſonal as therein 


vas mentioned, and, amongſt other legacies, gave 


goOO J. to her only daughter, and charged her 
real eſtates with her legacies. This will, though 
made under a power, being void as to the real 


eſtate, one queſtion was, Whether, if the daugh- 
ter would take the 80007. ſhe ſhould be ad- 
| mitted, in equity, to contradict and defeat her 
mother s will as to the real eſtate? And, as to 
the equity of the deviſes of the land from the 
claim of the 8000 J. legacy, Lord Hardwicke was 
of opinion, that this caſe differed from Noys and 
Mordaunt and the other caſes on that head, and 
that the infant was not obliged to make her 
election; for, here, the will was void. And, 


| vid. ſupra 


168— 170. 


when the obligation aroſe from the inſufficiency 
of the execution or invalidity of the will, there 


was no caſe where the legatee was obliged to 


make an election, for, * there was no will of 


| che land. 


80 


ea Babe: og. ſuppoſe a man, deviſed a. legacy charge 

upon land to his heir at law, and the land 10 
another, and the will was net well executed a0. 
cording to the ſtatute of frauds for the real eſtate, 


<1 the Court would not obli ge the heir at law, upon 
e ae esch, e p de ll. 


1 But, if there be an . #23 annexed Ws 
= | will, that a legatee, diſputing the will, ſhall thereby 
forfeit all benefitunder it, there a deviſce,claiming 
under it, will not be intitled to any benefit if he 
oppoſe a part of it relating to land, although, a 
40 that, it be an imperfect and invalid diſpoſition; 
becauſe the conditional clauſe, (to prevent break. | 
ing in on the ſtatute of frauds, and at the ſame 
time to attain natural juſtice, which requires ſuch 
2 conſtruction to be made as that the intent of 
8 ſhould not be overturned) will be 
taken as annexed to the perſonal legacy, and then 
the Court muſt confider, every part of that, 
whether it be a matter relating to real eſtate or 
not; for, the whole will relating to perſonalty 


| ge, | in ſuch caſe, be read, let it refer to what it 
. 


8 Thus, where a fireman; of Lanhs devite hi 
2 Vez.122 real eftate to his younger ſon B. and all his per- 
ſnal eſtate among his children, particularly 
12000. upon lone contingencies to G. the 


La 


5 * 
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daughter of his eldeſt ſon, adding this clauſe 05 
« If any child or children of mine, or any in their 
« right, or any who may receive benefit by my 5 
« will, ſhall any way litigate, diſpute or con- 
« trovert the whole or any part thereof, or the 
« codicils thereto belonging, or not give ſuch 

« diſcharges as my will requires, or not comply 
« with the whole or any part thereof, or the codi- 
« cils thereto belonging, or not comply with the 
« whole and all and every condition and condi- 


« tions therein contained, both as to real and 


« rerſonal eſtate, ſuch child or children, ſo far as 7 
« it relates to them ſeverally, ſhall forfeit all 
« claim and pretence whatever under my will, 
« and ſhall have no more than the orphanage 
«part of the perſonal eſtate I die poſſeſſed of; 
« revoking what I gave to them, I give to my 
W © refiduary legatees.” This inſtrument was at- 
teſted in the common form, but it was not ſub⸗ 
ſeribed by the teſtator nor by any witneſſes, 
There was a codicil, without date, but ſigned by 
the deviſor, taking notice of and reciting that, in 
further Cönfidefagon of this his laſt will, he made 
a codicil thereto and gave directions therein. G. ; 
by the death of her father, happened to become 
heir at law to her grandfather, and fo intitled to 
whatever he left to deſcend, or ought to have de- 
ſcended from the invalidity of his diſpoſition; 
And the queſtion was, 5, Whether, on the general 
reaſoning 55 


1 462 . 


reaſoning and bound ie of the caſt of Noys and 
| Mordaunt, G. muſt not make her election eicher 
to have the 12001. or the land which happened tg 
deſcend to her; or, to be more plain, whether if he 
choſe the real eſtate ſhe muſt not waive the legacy? 
- On the part of G. it was argued that, to ſhew G, 
broke this condition by taking the real eltate, it 
muſt be ſhewn that, by the will, the eſtate wa 
deviſed. to other purpoſes, and that ſhe did ng 
b ſuffer it to go according to the will; that it mul 
= ft be eſtabliſhed that there was a will made, 
#3 and next, what was the meaning of it; for, the 
condition was to abide by the whole will, by 
tere was no will as to the land. And the caſe 
was compared to that of Hearle and Greenbark, 
1 But, per Curiam, G. ought not to take the be. 
. nefit of this perſonal legacy without waiving any 
right to the lands deſcended ; for, the deviſe in 
this will amounts to the ſame, as if the teſtator 
had annexed a condition-to permit the younger 
| ſon to enjoy the land. The reaſonable conſtrue- 
tion is, that none of the deviſees ſhould receive 
aʒny benefit by the will, unleſs they ſuffer the 
 - Whole inſtrument to take effect, not having te- 
gard to the validity or force of it according to 
the ſtatute of frauds, but to the clauſes and ex- 
Preſſions uſed. This then being an exprels 
condition annexed to a perſonal legacy, G. can- 
not woke both fa legacy and the real eſtate. 


And, 
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eit claimed be contrary to the will of the donor 
fr, courts will not conſtrue that, as meant in 


lieu of every thing elſe, which a teſtator has ſaid. 


to be in lieu of a particular thing. 


Thus, where G. by his will gave 10007. for 


the benefit of his daughter for life, and, after- 


wards, to be divided among ſuch child or children 


And, if a man give a portion or — to a 
child or other perſon in lieu; or ſatisfaction of a 


particular thing expreſſed, that ſhall not exclude 
him from another benefit, although the other "3% 


Eaſt V. Cook, 


2 Vezg. 30. 
Oct. zo, 1750. 


2 his daughter ſhould leave at the time of her 


deceaſe. The daughter married E. who, by his 
will, recited that © G. had agreed to give his 
daughter 1000/1, on marriage, but did not, but 
« by his will gave 10001. to his daughter for liſe, 


© and, afterwards, to go among our children; 


then he proceeded and ſaid, G. was a worthy 
and honourable gentleman, and I believe was 

« perſuaded his giving the 1000 J. in that manner 

© was performing the agreement, which 10001. 

© with other money, J have laid out in bank 

* ſtock: now, in honour of his family, and to 7 

i make good his intent and will, I give to my 

* ife 10007. and, after her death, equally to my 

* 720 ſons W. E. and G. E. my daughter P. 
having, in her marriage ſettlement, releaſed her 
2 right under the will of G. if ſhe had any.” hs: -- 
7 5  teſtator | 
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teſtator gave other benefcial legacies to has V 
S8. E.—G. E. as ſurviving his brother and 
mother, brought a bill againſt the repreſents. 
tives of his father to have a transfer of bj; 1000 
bank ſtock. The defendants the children of 
W. E. inſiſted that G. E. was intitled only to half 
becauſe the father's will had made a varia 
from the grandfather's, and they inſiſted that, 3 
this claim was in contradiction to his father's 
will, if he inſiſted on it, he muſt give vp the be. 
neficial legacies and portions therein according to 
the rule ſettled in Nys and Mordaunt. But 
Lord Hardwicke was of opinion that E. the 
father intended that the will of G. the grand- 
father ſhould be performed a3/elutely, except in 
the particular mentioned, and his Lorſhip put 
that conſtruction on the will: But he ſaid; ad- 
mitting, for argument's ſake only, that there was 
a variation between the two wills, {till the right 
to this ſum muſt- have reſted on G.'s will, and 
that introduced the queſtion, Whether G. E. 
could break in upon the conſtruction of his 
father's will, and. at the ſame time claim the 
portion therein? And his Lordſhip thought that it 


was far from being elear that, even ſo conſtruing 


E's will, it would have that conſequence, when 


it declared what the proviſion for the plaintiff 


5 Wool be 1 in  farisfaRtion of, and that 1 Was)! not x of ; 


= N 


# ne” 41 n 


1 
nn 
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U 46s, J. 


No 9 upon this rule has as yet gone ſo fie, | 
as to eſtabliſh the propoſition that, if a deviſor i in 
his will takes vpon, himſelf to diſpoſe of an eſtate 
in which he has no intereſt, but which is abſolutely | 
another's, and, in the ſame will, gives a beneficial | 
thing to the owner of ſuch eſtate, the owner of 
the eſtate . ſhall either waive the benefit of the 
deviſe or renounce his eſtate ;. the foundation of 
the rule being a ſuppoſed miſconception of the 
teſtator as to the ſituation of his own Property; 


And, Where the teſtator has property of; his, 
own to anſwer the deſcription given in his will. 
ol that which he means to diſpoſe of thereby, his 
| deviſe will be conſtrued as applicable to his own. 
property of that deſcription, and not to the pro- 
perty of another, though equally anſwering 3 it. 


"Port 19 73 points rack to have Secu in | the n 
caſe of Timewell and Perkins. There A. Ta SA Los . 
having two daughters by ſeveral huſbands, VIZ. e 
M. T. and S. P. the latter of whom S. P. in- 
hetited certain ground-rents from her father, 5 

made her will, and, thereby, gave to M. T. © all 
© her mortgages, ground. rents, judgments, &c. 
© whatever ſhe had or ſhould have at her death, 
as plate, jewels, linen, houſehold goods, and 
« horſes for her uſe, that no huſband ſhould 5 
© meddle with them, and at ber death to give 
H h e them | 
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. them to whom ſhe pleaſed.” Alſo ſhe gaye 
c her houſes in B. and T. to M. T. for her own 
« uſe to give to whom ſhe pleaſed ;” alſo ſhe 
gave to S. P. © her freehold eftate in E. to dir. 
« poſe of to whomſoever ſhe pleaſed, and her 
ce two houſes at C. it being all freehold for her 
cc gown uſe, and, if ſhe ſhould have children, for her 
< to give them as ſhe pleaſed; but if ſhe died 
« leaving none, to M. T. and her children.” And, 
hereupon, it was contended that, as the teſtatrix | 
had expreſsly deviſed the ground. rents to M. I. 
2 S. P. was bound thereby; becauſe ſhe herſelf took 
by another part of the will, and for that reaſon 
could not except to particular deviſes, but myſt | 
take the will as it ſtood. But it was held that 


this argument would not hold here; for, as it was 


not a particular ground-rent that was deviſed, 

and as the teſtatrix might have other ground- 
rents of her own to ſatisfy this part of the will, 
the Court would ſo intend it. And, beſides, that 
it was impoſſible the teſtatrix ſhould give away 


5 to M. T. from S. P. what was 8. P., s 28958 


tance from her Ather. 


Butz in order to put a deviſee to the en 
of either waiving his intereſt under a will, or fore- 
5 going his claim to ſome intereſt diſpoſed of therein 


do which he is previouſly intitled independent of 


the will, it muſt be On e that the de · 
| viſee 8 
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fees taking both intereſts will defeat the general 
intent of the deviſor. And, therefore, where one 
deviſed his perſonal eſtate to truſtees in truſt “ as 
« to ſo much thereof as ſhould be and remain at 
« his ſeat at P. at his death, that they ſhould 
« ſuffer his wife to uſe and enjoy the ſame for fo 
« many years as ſhe ſhould live, and, as to his 
« real eſtate, deviſed it, ſubject to his debts and 


| « raiſing 5000“. for his child or children as 


| « therein mentioned, to the uſe of his firſt and 
« other ſons, and, in default of fuch iſſue, then to 


« the uſe of his daughter and daughters, and, in 
« default of ſuch iſſue, then to the uſe of his wife | 
And, by a codicil, the teſtator 


« for her life. 


Incledon v. 
Northcote, 


3 Atk. 430. 


« further deviſed his K. eſtate to be ſold and the 


© money ariſing therefrom to be applied, diſ- 
© charging the mortgages upon that and alſo on 
* the S. eſtate to the intent that the S. eſtate 


© might be free and clear, to his wife, and that, 


a after the two mortgages paid, his wife ſhould 
be intitled to receive the rents of the overplus 
of the K. eſtate during her life, and, after her 


* death, to go in ſtrict ſettlement in the manner 
© in which he had ſettled his lands in the body of 


« his will.” The teſtator had alſo another eſtate 


called the N. eſtate. He left four ſons and two 
daughters. The wife entered upon the S. and K. 


eſtates. And one queſtion was, Whether the, 
* ſo entered upon the 8. and K. eſtates, 


Hh Et 1 and 


I 


"53 
10S; 


Infra 480. 
2 Vern. 365. 
r L. Raym. 
4133. 


to dower upon the N. eſtate; or whether, by ac. 
cepting of thoſe beneficial intereſts under the wi, 


_ eſtate? And it was objected that ſhe had, for ſhe 


take totally under the will, or totally reje& it. 


titled to dower and alſo to the deviſe and legacies: 
and this upon the authority of the caſe of Laurent: 
and Lawrence, which his Lordſhip ſaid was 2 
caſe in point determined in the Houſe of Lords, | 
upon the circumſtances at large, and not upon 
any one of them in particular. Beſides, his 


that of Noys and Mordaunt upon the reaſon of the 
thing likewiſe ; for, the claim there would have | 
overturned the will in toto, but the widow here | 
did not claim to overturn the will in tolo, but 


only taking out that excreſcent intereſt for a 


: n. intended i it. 
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and claiming the perſonal eſtate, was 4b Inte! 


ſhe had not barred herſelf of her dower in the N. 


could not have both, becauſe the deviſes by the | 
will and codicil did, in ſome meaſure, claſh with | 
her claim of dower, and were intirely inconſiſtent 
with it, as the teſtator gave her that very eſtate in 

remainder out of which ſhe demanded her dower, | 
and, therefore, it was contended ſhe muſt either 


But Lord Hardwicke: was of opinion ſhe was in. 


Lordſhip ſaid, this caſe ſtood diſtinguiſhed from 


claimed merely a temporary intereſt; and it was 


time, and, afterwards, it would * on as the 


89 1 FP 


Zo, 


a 1 469 J 
80, in the caſe of Ayres and i Ilis, where 2 Ayres v. Willis, 


man, by his wil, taking no notice of his wife's 
light to dower, made a proviſion for her out 
of his perſonal eſtate by way of reſidue, Lord 
Hardwicke held, that the wife might claim her 


dower; for, her doing ſo would not break in 
on the will; and his Lordſhip ſaid, the caſe was 


the ſtronger, as it was only a reſidue, which 4 


cidental benefit he might intend ſhe ſhould have 
as well as ns 


A n J. S. on his marriage with F. 


entered into articles, whereby he covenanted, 


in conſideration of the marriage and of 12,000 J. 
portion, that, in caſe he ſhould happen to die 


1 Vez. 230 


wanerv. Paner, 


2 Eq. Ca. Abr. 
301. 18. SVIn. 
Abr. 244. mw 


tHe 


after the marriage before the faid F. he would 
leave her worth 1, 500 J. immediately upon his 


death, or, if foe ſhould then judge it more conve- 
nient to take the third part of all bis eſtate, bath 


real and perſonal, fhe ſpould bave liberty fo to 


4% The marriage took effect, and J. S. died 


without iſſue, having made his will, and thereby 


given ſeveral parts of his real eſtate to his wife 


for life, and made her fole executrix and reliduary 


legatee. J. S. had but a ſmall fortune at the 


time of the marriage, but, afterwards, acquired 
an eſtate in the land of 1, 000 J. per æunum, and 
a perſonal eſtate of about 1, 200 J. after debts 

and TO: paid. The widow * a hill 
Hb . 


Hufbands v. 
Ye Huſbands, | 
1 Vern. 95. 


8 aug the deviſee of her huſband's real eſtate 
and againſt the heirs at law, to have the benef 


the perſonal eſtate. But Lord Chancellor King 
decreed her a third of the real eſtate in fee, ani 
the reſidue of the perſonal eſtate ; becauſe ſhe 
could not take the eſtates for life deviſed to het 


might take by the will, for that claim was na 


the benefit of both. 


the object of it to OS in his lie. 
0 time. 


upon his eſtate, and having laid the foundation 
of it, made his will, and thereby deviſed land 


paying of his debts, and appointed that 400. 


* 
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of her election to have a third of the teſtator, 
real eſtate, and alſo, the benefit of the land 
deviſed to her by the will, and the refduun 9 


by the will, for that would have been inconſiſten 
with the claim ſhe made to the inheritance d 
the third part by virtue of the articles. But x 
to the 7e/iduum of the perſonal eſtate, that fhe f 


inconſiſtent with the articles, and, where the 
articles and will were not inconſiſtent, but both 
might ſtand, there ſhe might e and have 


A deviſe alſo may become void and fail of 
effect by a man's performing that, which it 


Thus, where a man intending to build a ſen 


for raiſing portions for his younger children, and 


_ ſhould 


* 
hould be laid out in perfecting the building of 
his houſe. It happened that he lived ſeveral 
years after the making of this will, and, in that 
ime, expended upon his houſe above 400 7. 
He then died, leaving the above will and the 
houſe unfiniſhed. The will was defective for 
paſſing lands, not being executed purſuant to 
the ſtatute of frauds, And the queſtion was, 
Whether the heir at law ought to have the be- 
nefit of the 400 J. by the will appointed to be 
laid out on this houſe? And it was inſiſted on 
the part of the younger children, that he ought 
not, becauſe the teſtator himſelf, after the | 
making of this will, had expended above that 
ſum on the houſe. And upon this ground the 
Lord Chancellor decreed againſt the heir at law, 
who was e in equity f for this ſum. 


A deviſe of lands may alſo fail of effect 1 
conſequence of the ſtatute 3 and 4 W. & M. 
cap. 14, which recites that, © Whereas it is not 
* reaſonable or juſt, that by the practice or 
e contrivance of any debtors, their creditors 
te ſhould be defrauded of their juſt debts, and 
© nevertheleſs it hath ſo often happened, that 
© where ſeyeral perſons, having, by bonds. or 
tc other ſpecialties, bound themſelves and their 
( heirs, and having afterwards died ſeiſed 5 
| Hh 4 Co oo NO 


te fee · ſimple of and in manors, meſſuages, W 
et &c. or had power or authority to diſpoſe of 
« or charge the ſame by their wills or teſta. 


cc 


„ 


Wl; viſed the ſame, or diſpoſed thereof | in fuch 


cc 


cc 


e diſpoſitions, or appointments, of or concern. 


ing any manors, meſſuages, lands, tenementz, 
or hereditaments, or of any rent, profit, term, 


KK 


«x 
cc 
ec 
| 41 
cc 
cc 
cc 
ec 


cc 


cc 


further enacts, ec chat in the caſes before men- 


debts; for remedying of which, be it enacted, 


cc at . 


ſon or perſons at the time of his, her, or their 


Hon, reverſion, or remainder, or have power 
to diſpoſe of the ſame, by his, her, or their | 


« And, for the means that ſuch creditors 4 


92 1 


ments, have, to the defrauding of ſuch then 
creditors, by their laſt wills or. teſtaments, de. 


manner as ſuch creditors have loſt their aig 


&c. that all wills and teſtaments, limitations 


or charge out of the ſame, whereof any per- 
deceaſe, ſhall be ſeiſed in fee-ſimple, in poſſeſ. 
laſt wills or teſtaments, ſhall be deemed and 


taken (only as againſt ſuch creditor or cre. 
ditors as aforeſaid, his, her, and their heirs 


ſucceſſors, executors, adminiſtrators, and af. 


ſigns, and every of them) to be fraudulent, 
and clearly, abſolutely, and utterly void, fru- 
ſtrate, and of 1 none e effect, 1 &c. ee 


be enabled to recover their ſaid debts,” 


Ct tioned, 


1 73 1 
6 tioned, every ſoch creditor ſhall and maß 
| « have and maintain his, her, and their ac- 
« tion and actions of debt upon his, her, and 
« their ſaid bonds and ſpecialties, againſt the 
« heir and heirs at law of ſuch cLligor or obligors, 


« and ſuch deviſe or deviſes, 27 8 1 virtue 
« of this act.“ 


Before this ſtatute, if an obligor deviſed his 
land, the deviſee, ſelling or aliening it before 
action brought, was not liable to the obligee, 

This ſtatute was therefore made to remedy. the 
defect in the 1 3th of Eliz. cap. 5, of fraudulent 
conveyances, and to extend the benefit of 1 it 9 
fraudulent deviſes. 
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T he general view of this ſtatute being to via Kinetics 
prevent creditors from being defrauded of their 4 A % 
debts, and to put all deviſees upon equal OT 
| footing with the heir where lands deſcend upon 
him, it has, according to the known rule 
upon ſtatutes meant to prevent frauds, received 
the moſt liberal conſtruction. 5 


In an action brought on this ſtatute, the de. v3 Atk. 44 
viſce cannot be ſued ous * for, the heir muſt be 
Joined with him. But there are no inſtances of 
precedents of judgments at common law on this 
ſtatute, The reaſon ſeems to be, that a bill 


1 . ES in 
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in equity may be brought under this ſtatut, | 
as well as an action; and the proceedings ; * 
that court are more expeditious, for a ſale may 
be directed, as they have both heir and executo 
before the court. 


Warren vo 5 on a bill ke upon this ſtatute, an objec. 
anwell, | 
the Roll, tion was made for want of parti 

2 Atk. 12 5. od becauſe the 


et vid.Gawler heir at law was not before the Court; in anſyer 
v. Wade, . - o OE 
IP. Will. 23. to which it was inſiſted, that where the credity 
8 came againſt the alienee of the deviſee, it wa 
not neceſſary to make the heir a party. Se 
per Curiam, the objeftion muſt be allowed: i 
is admitted upon all hands, that, if an action a 
law is brought, it muſt be both againſt the de. 
viſee and heir at law, and equity follows the 
law in this reſpect. 


But, in the preceding caſe, the bill was not 
preferred againſt an alienee of the deviſee, but n 
aſſignee under a commiſſion of bankruptcy only, 
who ſtood in the place « of the deviſce, and * 
| ſented him. > 


1 ſtatute hates made 3 for the ale 
bs 2 Atk. 43 30 


of creditors, and not at all in favour of heirs at 
law, it has made no manner of alteration, but 
barely between the creditor and the deviſee, 
and as to the heir and deviſes the lay is 

the 


1 5 J 
the ſame as before. Therefore, if a bond 
creditor come upon real aſſets, he ſhall reſort 
to the lands deſcended in the firſt place : for, 
the heir is only intitled after all gifts are ſatiſ- 
24, and therefore is firſt liable to pay ſpecialty 
debts. And a deviſee is in the nature of a pur- 


| come to the land without any valuable conſi- 
deration ; for, the conſideration of the purchaſe 
is immaterial in ſuch caſe, And therefore where 
a bill was brought to have ſatisfaction out of 


aſſets, both deſcended and deviſed, Lord Talbot 
directed, that if the perſonal eftate were not 
| ſufficient, then, in the next place, an account 


was to be taken of aſſets deſcended upon the 
heir at law; and, if that ſhould be deficient, 


then an account was to be taken of the de- 


viſed eſtate. 2 


It is 1 by the 4th ſection of this la- 


tute, That where there hath been or ſhall be 
| © any limitation or appointment, deviſe or diſ- 
« poſition, for the raiſing or payment of any 
real or juſt debt or debts, or any portion or 
' portions, ſum or ſums of money, for any 


child or children of any perſon, other than 


chaſer, who is always to be preferred to an heir 
at law, although, in rei veritate, the purchaſer 


the heir at law, according to or in purſuance | 
* of a marriage-contrat or agreement in 
”y Wriung, 


Vid. Harbart's 
caſe, 3 Rep. 


12 b. 


Pi itt V. Ray 
mond, cited 
2 Ak. 43% | 


r => Xo. 
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« writing, bona Ade made before ſuch f marriag 


<« the fame and every of them fhall be in fun 


cr force; and the fame manors, meſſuages, lands, 
10 tenements, and hereditaments, ſhall and may 


| be holden and enjoyed, by every ſuch per. 


Vid. Barnardiſ- 


_ ton's Rep. 304. 
/ 1 a 


* ſon or perfons, his, her, and their heirs, 


« executors, adminiſtrators, and aſſigns, - for 
e whom the ſame limitation, appointment, de- 
« yife, or difpoſition was made, and by his 
© her, and their truſtee or truſtees, his, her 
« and their executors, adminiftrators and af. 


* 


« ſigns, for ſuch eſtate or intereſt as ſhall be 


« fo limited or appointed, devifed or diſpoſed 
until ſuch debt or debts, portion or portions, | 


* 


de ſhall be raiſed, paid, and ſatisfied ; any thing 
< tothe contrary in that act contained . 


. ſanding.” 


On this clauſe it has been decided, that if, in 


a devife for payment of debts, any debt be ex- 
cepted fo that rhe fame is not for the payment of 


All the teſtator's debts generally, ſuch caſe 1 is not 


within the benefit of this 1 pd 
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\VERY, pt eee in aig gon of vid. s nergs 


two parts; matter of fact, and matter f 
oonſtruction of law. The one, namely, matter 


of fact, may b be averred by the parties intereſted 
in the inſtrument, and 18 triable by jurors: 2 the 
| other, namely, matter in law, is to be diſcuſſed 
by the. court only before whom the ſame is 


brought! in queſtion, which ; is to decide according 


to the language appearing upon the face of the 5 
inſtrument, without reference to any parol 


evidence to explain it. From hence proceeds 


the rule, that parol declarations of teftators offered 
in evidence, to controul their inſtructions conveyed 8 
to writing in their wills, whether of real or 


perſonal: eſtate; (for the law i is the fame in both 


caſes if the value exceed what. 15: allowed to 
dd ms ” paſs 
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Vid. Brett and 
Rigden's caſe, 
Plowd. 545. 
2d Reſol. 

Cro. ſa. 145. 
Mood, 1275 
Cheney's _ 

. Rep. 68. 


* p * 


Vid 2 P. Will. 
136, 137, 141. 


2 Vez. 217. 


that he or they, or any of them, ſhould not 
* alien, diſcontinue, &c.“ that T. P., heir ge- 


them. And, fince the ſtatute of frauds and per. 
Juries, the reaſon againſt admitting ſuch evidence 
is become ſtill more obvious and deciſive, 


ſpecting parol declarations as to the deviſe ige 
and ſecondly, to ſuch as are to be met with e. 


import of a deviſe. 


[ a8] 
paſs by parol ;) or to give an import to thi, 
language, which it would not otherwiſe bear, Were, 


from the time that wills were required to be h 
writing, confidered as not admiſſible reſpeBing 


| Parol declarations of a teſtator may apply 
to the deviſe, or to the perſon of the deviſe; 
in either caſe they are equally inadmiſſible. 


1 ſhall fr call the attention of the nin to 
the inſtances which occur in our law-books re. 
ſpecting ſuch declarations as to the 1 of th 
W 

Firſt. As to parol declaration reſ peeing the 


It was dererminid | in x Chen's caſe; chere o one 
deviſed hereditaments to H. his ſon, and to the 


| heirs of his body, the remainder to T. C. of W. 


and to the heirs male of his body, on condition 


neral of the deviſor, ſhould not he received to 


I-91 
prove by witneſſes, that it was the intent and 
neaning of the deviſor to include his ſon and 
zeir within thoſe words of the condition, © he 


« or they,” and not merely to reftrain T. C. and 
bis heirs males of bis body by thoſe words. 


So where a grandfather, mortgagee of lands, 
purchaſed to himſelf the equity of redemption 


thereof, and, having two ſons, the elder of whom 


had diſobliged him, che grandfather and the 
mortgagor joined in a conveyance to T. his 


youngeſt ſon ; but there was no conſideration 
or truſt expreſſed, and the grandfather continued 
in poſſeſſion, leaſed the ſame, received the 
rents, and, by his laſt will, deviſed the lands 


to T. but expreſſed not for what eſtate, and died. 


Upon a queſtion, Whether this purchaſe was 


intended as an advancement for the ſon, or'as 
a truſt for the grandfather ? the evidence of 


two perſons, that the grandfather $ direction was 
to deviſe to T. and his heirs, was given, not 


with a view by ſuch - parol declaration to en- 


large the effect of the will, but, as an evidence 
of the truſt and intent. But the Court held, that 
this was a truſt, and that the you! ace 55 


not alter the . 
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Vernon's caſe, 
4 Rep. 4, 5. 
Mich. x4, 
15 Eliz. S. L. 
Lawrence v. 
Dodwell, 
 zE.Raym.438. 
AC. rLut. 234. 
1 Eq. Ca. Abr. 
219. May 1717. 
Sed nota. Lord 
Somers was of 
opinion, that 
ſuch an aver- 
ment might be 
admitted in 
equity, and de- 
creed accord- 
ingly; but his 
decree was re- 
verſed by 
Wright, Lord 
Keeper, and 
that reverſal 


affirmed in 


Dom. Proce- 
rum. But the 
reaſon of that 
affirmation 

is faid to 
Have been, that 
it had been de- 
termined at 
law. So quære, 


How it would 


have been had 
the caſe come 


on firſt in equi- 


ty? 1 L. Raym. 


438. Sed vid. 
riage with G. did not take effect, but W. married 


Cro. Eliz. 128, 


Goſling v. 
Warburton, 


Cont. where ex- 

preſſed. 

Þ Bertie v. 

Falkland, 

1 Salk. 232. 
S8. C. 2 Vern. 

333. Hil. 
SWAL. 3. 1698. 
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by eden of witneſſes, touching what the 
teſtator declared, and the inſtructions he gave 
for the drawing of his will: the Court faid, that 
deviſes of land muſt be in writing, and they 
could not go againſt the act FM parliament, 


And one reaſon given in Vernon's caſe, why, 
if a man deviſe land to his wife for term of her 
life generally, it could not be averred to be fo 
the jointure of the wife, and in ſatisfaction of her 
dower, was, that the whole will concerning 
lands ought to be in writing, and no averment 
ought to be taken out of the will, which could 
not be collected from we words contained in the 
will, p 


+ And ka © by wall deviſed lands 0 
truſtees and their heirs, upon truſt to take the 
profits for three years, and if, within the three 


years, there happened a marriage between G. and 
W. who was then ten years of age and his heir at 


law, then to W. for life, remainder to her firſt 


ſon, &c. and if the marriage did not happen 


then the remainder to F. in tail. The mar- 


another perſon of equal family, fortune, and 


perſon. And, on a bill brought by W. and her 
| huſband to have the eſtate, ſuggeſting that ſhe 


ought not to be injured, having done all ſhe 
could 


L 1 1 


"cold to bring about the marriage. Evidence 


from papers, letters, and ſayi ings of the teſtator, 
was offered to prove his intent in this will 

was not; that it ſhould be in G. 's power to 
make her forfeit, Et per Curiam, conſiſting of 

Chief Juſtice Treby, Lord Chief Juſtice Holt, 
and Lord Somers; theſe collateral papers and 

| all parol proof as to what the teſtator declared | 
or intended, cannot be taken notice of to influ- 
ence the conſtruction of the will; for that would 
be to let them in, and make them part of the 


will itſelfz and by the ſtatute of frauds and 


| perjuries, every part of a will muſt be in writing. 


And before that ſtatute, when a will was in 


writing, no collateral proofs by papers or words 


could be admitted, becauſe a will was a com- 
plete and conſummate act of itſelf, 


Again, where R. B. having a conſiderable 


eſtate, and being much indebted, and having no 


ſon but ſeveral daughters, married one of his 
daughters to B. and, upon the marriage, entered 


into a deed, wherein, after reciting a ſettlement 


' Bromley v. 
Teffri les, Pr e. 


Chan. 138. 
Hil. e | 


which he had made of his eſtate on himſelf 
for life, remainder to truſtees and their heirs, 


on truſt to ſell the ſame, and to apply the money 


got for it for payment of his debts, &c. he 
covenanted, that if B. ſhould be minded to 

a his . the truſtees ſhould ſell it 
Ti PE him 


_—*. 
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him 1,500 J. cheaper than any other purchag, 
would b ona. fide pay for it. Afterwards R. B. made 
his will, thereby revoking the ſettlement, and 
deviſed his eſtate to G. and gave 1, 500 J. to g. 
500 J. to his wife, and 100 J. a piece to hi; 
children. On a bill brought by B. for a ſpecifc 
performance of this covenant, it was inſiſted, that 
the legacies deviſed by the will were in ſatisfic. 
tion of the covenant ; and the will mentioning 
nothing of the matter one way or the other, wit. 
neſſes were examined to prove it, and other 
witneſſes to prove the contrary. And, on the 
hearing, it was debated, whether theſe proofs 
could be read; and it was urged that they 
might, for the other ſide would have it pre- 
ſumed, that the legacy was in ſatisfaction of the 
covenant; the will ſaid no ſuch thing, and the 
witneſſes offered were to give evidence againſt 
this preſumption; and the caſes of Foſter and 
Munt, and Cordell and Weden, were cited. But, 
per Lord Keeper, as matters have been ſettled |} 
Via. next caſe. ſince my Lord Falkland's caſe, they cannot be 
read; for, it would be a way to introduce un- 
certainty, and make the Court arbitrary. And 
that caſe was much ſtronger chan this; for 
there the proofs intended to be made uſe of 
were letters of the teſtator's own writing, and | 
N were rejected. . ES, 


wo Ce And, 
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1 in Ro caſe of Strods and Lady Falt- 


and, where the doubt aroſe on what was meant 


by a teſtator, who (having a reverſion in fee ex- 


pectant upon an eſtate in tall male in himſelf 
and his heirs in part of his lands, and which 


would take effect in poſſeſſion if he had not a 


ſon, and having a fee-ſimple in other parts of 
his eſtate) after other deviſes, deviſed © all other 
« his lands, tenements, and hereditaments out 
« of ſettlement,” and then died without iſſue. 


And letters of the teftator, and other evidence 
of bis declarations and di iſcourſe were offered to 


prove what was the teſtator s intention by theſe 
words, © All other, &c. out of ſettlement.“ And 
at firſt, Lord Cooper, Chancellor, was of opi- 
mon, that this evidence might be admitted; 


and his Lordſhip brought Lord Chief Juſtice 
Trevor into that opinion; but afterwards, on 
deliberation, Tracy, Trevor, the Maſter of the 


Rolls, and the Chancellor agreed, unanimouſly, 
that this kind of evidence could not be admitted; 


Strode v. Lady 
Falkland, 


3 Chan Rep. 98. 


Trin. 7 Anne, 
1709. et vid. 
i V 02. . 


3 Chan. Rep. 94. 


lor, where a will was doubtful and uncertain, 5 


t muſt receive its conſtruction from the words 
of the will itſelf, and no parol proof or decla- 


ration ought to be admitted out of the will to | 


aſcertain it; for, if it might, then marriage 


ſettlements or purchaſes might be defeated ; 
twenty years after they were made, by f. on parol | 


proof ſtarted 1 


11 80 
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Bennett v. So where A. kuving married his peine 0 
2 F. Wil. 16. | tradeſman, made his will, and deviſed the 
Mich-1725 eſtates in queſtion (being lands in fee) to hi 
daughter for her ſeparate and peculiar uſe, ex. 
_ cluſive of her huſband ; and that her huſbany 
ſhould not be tenant by the curteſy, nor hay 
| theſe lands for his life, in caſe he ſurviyg 
his wife, but that they ſhould, on the wife; 
death, go to her heirs. There being a doubt 
whether the wife could take this as ſepara 
eſtate for want of the interpoſition of a truſtee 
parol evidence was offered to prove, that the 
teſtator did not intend theſe lands ſhould þ 
liable to the huſband's debts. But the Cour 
would not permit ſuch evidence to be re if 

it being in the caſe of a deviſe of land, which 

by the ſtatute, muſt be all in writing, 


8 
J 0 
"+ 1 
* 
wi 4 
q 
1. \ 
id] 
} . 
\ 
wa i 
+ 
1 
13 
3 
** 
Y 
5 
FF) * 
6 . 
1 
4; 
* 
wits 
» ' 
33 2 
* 

U 
999 
it \ 
Y N 
* 11 
— — 1 
„ 
19 
i 

dp 4 
0 
4A 
. 
+ : 
* 
4 7 4 
8 
+ 
1 
i 
| 
it 
; 
k 


- 2 * GI RIES % 


PPP — — 
== — — IE RSr Hop — : fo 6-3 
* r 8 2 >. 44, 
e . er ä * — 75. 
* . 7 l 
: : 
| 1 


—— — EFT en ES 4 
2 r 2 2 1 = 
n 9 
DP L 5; ase 


Parſons v. | And, in the caſe of P arſons and Lanoe, i 
_ Lanoe, 1 Vez. 
189. 1748. t which there was evidence of the teſtator's ſpeak: 


id: a Att -- 
pp Ne ing of a will, and ſhewing that he did not intend 


. f d - 
clarations 1e. to die inteſtate, of which he expreſſed ſome de. 


9 teſtation; Lord Hardwicke obſerved, that the 
8 will being ſo penned, that the whole diſpoſi· 
tion (which was of real eſtate as well as per- 

ſonal) was proviſional only, to take effect in 

the event of the teſtator's not returning from 

Ireland, which he did; collateral or pars 


: proof could not be taken into conſideration 
lar 


2 — 
N 3 


7 a8 4 
for it would be dangerous, and what the Court, 
ſince the ſtatute of frauds, was not warranted 


| to do. 


Secondly. Reſpecting the perſon of the de-] 


viſee. 
It was held, in Bret and Rigden' s caſe, that Bret v. Rigden, 


a teſtator's ſaying to T. B. (to whoſe father he 2d Refol.®* 
had deviſed all the lands and tenements in Fuller v. Fl 
queſtion ; but who died during the life of the cas ay wy 
teſtator) that he (T. B.) ſhould be his heirr,. 
and ſhould have all the lands and tenements 
which H. B. his father ſhould have had by the 

teſtator's laſt will, if he had ſurvived the de- 

viſor, was of no effe& in law, and that no 

regard ought to be paid to it, inaſmuch as it 

was not written in his will ; for the ſtatutes of 

32 and 34 Hen. VIII. gave liberty and au- 

thority to every one to deviſe his lands by his 

aſt will and teſtament in writing. In which 

caſe, all that could make the deviſe effectual 

ought to be in writing: and if that, which was 

in writing, was not ſufficient to make the lands 

paſs without the words ſpoken to T. B. the 

ſon, then, it followed, that the ſubſtantial mat- 

ter which ſhould make the land paſs was not 

written, but reſted in words only, and was not 

within the ſtatute, which no will but a will, 

in writing was: which was as much as to ſay, 


113 7 that 


Challoner and 
. ) wye r's 


gaſe, 2 Leon.70s 


29 Eliz. 
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that all that was eſectual and to = Purpoſe 


muſt be in writing, without ſeeking aid of words 


not written. 


Again, in an aſſize of novel diſſeiſin, it va 
given in evidence, that B. was ſeiſed, and having 
iſſue two ſons and two daughters, deviſed his | 
lands to his younger fon in tail, and, for want of 
ſuch iſſue, to the heirs of the body of his eldeſt 
fon; and, if he died without iſſue, that then the 
land ſhould remain to his two daughters in fee, - 
B. died, then the younger ſon died without iſſue, 
living the eldeſt fon, having iſſue him who Was 


tenant in the aſſize: And it was moved, that, 


notwithſtanding that, by way of grant, the ſon, 
living his father, could not take as heir, that. 
was, by limitation as heir to his father, becauſe 


that none could be ſaid or held heir 40 his father 
as long as the father were alive; yet, by way of 


deviſe, the law would fayour the intention of the 
party, and the intent of the deviſor ſhould pre- 
vail... But- the Court were, unanimouſly of a 


contrary opinion, and held, that it was all one 


in caſe of a deviſe, as of a grant. Whereupon 
the tenant produced witneſſes, who affirmed 


upon their oaths, that the deviſor declared his 


meaning concerning the ſaid will, that, as long 
as his eldeſt ſon had iſſue of his body, t the 
daughters Mould not + Hays the land. But the 

n 


Court ly rejected the matter; 3 and Judg- 


ment was given for the plaintif, 


So in the caſe of Starling and Ettrick before- 
mentioned, in order to ſhew that the teſtator, 
by the words “e right heirs male” meant heir 
male apparent, evidence was offered of parol 
diſcourſes and declarations of the teſtator as to 
the manner in which he intended to ſettle or 
had ſettled his eſtate; and that he had often de- 
clared, that he would ſettle his eſtate ſo that if 


R. S. died, his nephew 8 8. ſhould have it. | 
Bur the Lord Keeper was of opinion, that it 

would be of fatal conſequence to admit exami- 
nations of this kind, to carry eſtates contrary to 


the words of a will, and to what, by law, they 


did import; and he refuſed to admit an exa- 


mination, to theſe matters, 


As; in | Was to the alli of law refoeRing 


deeds, with regard to that part of them which con- 


fiſts of conſtruct ion in law, no parol declarations 


reſpecting wills are admitted to explain, enlarge, 
contract, or reſcind the language uſed therein, 


the conſtruction thereof being the proper buſi- 


neſs of the judge, and reſtrained to ariſe out * 
the inſtrument alone; ſo, in analogy to the 
law reſpecting deeds as to that part of chem 
chat conſiſts of matter of fact, the law reſpecting 


Supra 372 


vid. 2Show, 68. 


11 „„ Gr wills, 


Vid. 4 8 Rep. 155. 
4FE. 3. 16. b. 


8 Rep. 185. 
Keilw. 49. 
Pl. 6. 

12 H. VII. 7. 


26 H. VIII. 6 a. 


19 E. 2. Grants 
. 


wills as to the ſame part, admits of averment 


by the party, where the matter averred Hand 
with the words of the will, 


| Thus, if A. levy a Phys to W. his ſon, to have | 


and to hold to him and his heirs ; upon this 


fine the Court cannot make queſtion for any 
matter of law : but the party may come and 
aver matter of fact, and ſay that A. had two 


ſons named W. an elder and a younger, and 


his intent was to levy the fine to W. the younger. 
This averment out of the fine is good of this 
matter of fact, which well ſtands with the 


words of the fine, and mays be tried by the 


CONE: 


So, if a man levy a fine of the manor of 5 


or of the manor of D. to one et heredibus, and, 


in truth, there is the manor of North S. and 


South S. or Great D. and Little D.; in this 


caſe, iſſue may be taken debors, which manor. 


the conuſor intended to paſs ; for, that is matter 


Vid. IE. 4. 2 a, 


of fact not apparent in the fine, whereof the 
Court cannot take cognizance; but it ſtands 


well with the fine, and ſhall be tried by he] 
jury. But, if a man by deed, make a gift to 


one of the ſons of J.'S. who has divers ſons, or, 


if the words in the limitation of the eſtate were 


to one and his heirs; in the former caſe he can- 
5 
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not aver which ſon he intended, becauſe, by | 


judgment in law, this gift is void for uncertainty 
ypon the face of it, which cannot be ſupplied 
by averment; nor can an averment be made, in 


the latter caſe, that the intent of the parties was 


that *the feoffee ſhould have but an eſtate to 


him and the heirs of his body ; for, ſuch. aver- 


ment would be againft the judgment of the law, 


which appears to the Court upon the view of 


the deed. 


— 


Now, upon exactly the ſame principles, it is 
| held that, if a man has two ſons, both called 


by the name of Jobn, and, conceiving that the 


elder, who had been long abſent, is dead, de- : 
viſe his land, by his will in writing, to his ſon 


John generally, and, in truth, the elder is living; 


in this caſe, the younger ſon may, in pleading * 
or in evidence, alledge the deviſe to him, and; 


if it be denied, he may ' produce witneſſes to 


prove his father's intent, that he thought the 
other to be dead, or that he, at the time of the 
will made, named his ſon Jobn the younger, and r 
| the writer left out the addition of the younger; 
for, Lord Coke fays, no inconvenience can ariſe 

if an ayerment in ſuch caſe be taken in caſe of 


a deviſe by will, becauſe he who ſees ſuch will, 


_ whereby land is deviſed to his fon Fohn, cannot 

be deceived by any ſecret inviſible averment ; 
for, when he ſees the deviſe to bis ſon John, he 
ougght, 5 


4 * 


Cheney's caſe, 
5 Rep. 68 b. et 
vid. 2 P. WII. 


Lap 1 


enn; at his peril, to inquire, which 7 the 

teſtator intended, which may eaſily be known | by 
him who wrote the will, and' others who were 
POR to mes Intent. | 


Vid.zP, Wil. And the law would bs the Gland; if there were 
137, two perſons both named J. S. of Dale, and one 

deviſed his land to J. S. of Dale; parol evidence 

would be admitted, in ſuch caſe, to prove which 
| x Vez. y J. S. of Dale was intended by the teſtator. And 
the rule would apply with equal force, if the 
ambiguity aroſe from there being two manors or 
two eſtates of the ſame deſcription ;\ for, in all 


| theſe caſes, the variance is in matter of fact, 
which lies i in averment, 


9 
05 
5 þ 
L743 
by 
by 5 
4 
U 
1 


Vid. Groen v. ip parol evidence was anita: to prove, : 
„whether an inſtrument was meant as a will or | 


as a * 


But, an averment, in caſe of a will, ſhall not 
be of intention, any more than in caſes of deeds; 
0 ee ee depend on the words. Thus, 


2 Vern. 629g M Mr. Juſtice Tracy, in delivering his opinion on 
8 = caſe of Strode and Lady Falkland, took a diffe- 


rence between a void deviſe on the face of 1 it, 
and a doubtful and uncertain one, and, there- 
upon, put the caſe of a deviſe to one of the ſons 


of J. S. he having feveral; this, ſays he, is in- 
tirely void, and can never be made good; 
| nu 
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muſt receive its conſtruction from the words of 
che will itſelf, and no parol proof or declara- 
tion ought to be admitted out of the will to aſ- 
certain it; for, the ambiguity appears upon the 
ace of the will itſelf, and not on matter of fact 
out of it. Upon the ſame principle, it was 4.3. 8. ; 
adjudged in the caſe of Morris and Maule, caſo, cited | 
where G. ſeiſed in fee of the manor of R. made by oven, 
a gift thereof unto S. in tail, and in 3 Hen. VII. 3 
a recovery was had againſt S. to the uſe of 
him and his heirs, then S. ſeiſed in fee of 
the manor of R. made his will, and there- 
by deviſed this to his wife for life, and after- 
wards to the uſe rectorum hæredum, ſecundum an- 
tiquam evidentiam, and it was averred, that no 
other evidence was but this. It was ſaid that 
this was cæca intentio, it did not appear cc heirs 
of whom were meant.” He ſhould have ſaid 
ſuorum or meorum 3 for. the omiſſion of this, 
the ſame was both cæca et manea intentio; becauſe _ 
there wanted in the will words of demonſtration, 
whoſe heirs he meant and intended; for it might 
be heirs of a ſtranger, ſecundum antiquam evi- 
dentiam; and reſolved, that no averment would 
help this, for none could tell what he meant by 
theſe words; and, therefore, it was adjudged, 
that nothing did paſs by this will, but that the 


land ſhould deſcend unto o the heir. 
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per C.Juf. Holt, 


I Salk. 7. Pl. 


16. et 6 Mod. 
199 


Minſhull v. 


Minſhull, 
x Atk. 4rr. 
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But, to return to the inſtances i in which aver. | 
ments Ty: be RECEIVE: | 


It was aid by Lord Chief Juſtice Holt, in the 


caſe of Lepiot and Browne, that if father and 


ſon were both called A. B. and a deviſe were 


made to A. B. and the deviſor were proved not 


to have known the father, the deviſe would g0 
to the ſon. 


And, in the caſe of Minſbull and Minſbull, L, | 
uncle of R. M. who had R. M. his eldeſt fon, 


and J. his ſecond ſon, and ſeveral other children, 
devifed an houſe to R. M. eldeſt ſon of my ne- 


phew R. M. and the firſt heirs males of his 


body lawfully begotten, and the heirs males of 


his body, and, in default of ſuch iffue, gave, &c. : 


to the ſecond ſon of the ſaid R. M. and the heirs 


males of his body and their iſſues, remainder 


cover. The teſtator's intereſt in the houſe was 


in reverſion, and did not take effect in poſſeſ- 
ſion till many years after the teſtator's death. 


R. M. the firſt deviſee, died without iſſue. J. 


entered and died, having deviſed the houſe to 
bis younger ſon, in prejudice of his elder fon : 


and the queſtion was, Whether, in the deviſing 
words © zo the ſecond ſon of the ſaid R. M.“ the 
ſon of the nephew R. M. was meant, or the ſon 


N 


7 
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of the nephew s eldeſt ſon | ? And Lows 7. albot, 


Chancellor, on an appeal from a decree of the 


' Maſter of the Rolls, directed an iſſue to try the 


matter of fact, which of the two perſons was 


meant by the teſtator ; ſaying, that it was a mat- 
ter that lay properly in averment, and was de- 
terminable by circumſtances,” proving the in- 
tention of the teſtator one way or other. But, 
no evidence being forthcoming, the caſe was 


afterwards brought before the Court to take 


its opinion on the legal conſtruction of the 


words. 


So, where B. ſeiſed in fee of a real eſtate as 


| heir on the part of his mother's mother, and 


Harris v. Biſhop 


* 


[ 


of Lincoln, 
'2P, Will. W 


being alſo ſeiſed in fee of a very ſmall eſtate as + 


heir to his own father, deviſed all theſe lands to 


truſtees and their heirs, in truſt to pay ſeveral 


annuities and charities, | after payment of which, 
he deviſed the reſidue of the rents and profits 


of the eſtates to his own right heirs of his mo- 
ther's ſide for ever; the queſtion was, Who 


ſhould be intitled to the reſidue of the rents and 


profits, whether the heir of the mother's father or 


the heir of the mother's mother? and it was in- 


ſiſted, that parol proof ſhould be read as expla- 
natory of the teſtator's intention. It was objected 


that, in the caſe of land, where the ſtatute re- 


quired that the will ſhould be in writing, there 
6 . . =” ought. 


"3-8 


[ 46k ] 


1 ougnt not to be any parol proof. But, per King 
1 Chancellor, in this caſe parol evidence of what 
- the teſtator ſaid or directed, when he ordered 
* the will to be made, might be admitted by 
analogy to the caſes where there were two per- 
ſions of the ſame name or the like; for here, 
there were two heirs of the mother's ſide, one 
who was heir of the mother's father and the other 
heir of the mother's mother, conſequently, the 
Court might well admit parol evidence to ſhey 
which heir of the mother's fide was intended. 
And the depoſitions of two witneſſes were ac. 

: ET read, 


Hampſhire 8 Again, where D. by 1 TO will gave two lega- 
2 Vez. 216. cies, one of 100 J. the other of 300 J. in this 
RD] manner; © I give, direct, limit, and appoint 1001. 
e other part of the ſaid truſt-money, to the four 

« children of my late couſin E. B. within fix 

* months after my deceaſe, equally to be di- 

& vided between them; and if any or either of 

« them ſhould happen to die under twenty- one, 

c or unmarried, their ſhare or ſhares ſhall go to 

« the ſurvivors of them.” At the time of making 

: the will, the fituation of E. B. was this; by E 

former huſband P. ſhe had two children; by 

a late huſband B. ſhe had four children. All the 

children were living at the death of the teſtatrix. 

Parol evidence was offered to ſhew that the teſ 


9 Ix 


33 

titrix meant the four children by B. This was 
objected to on the ground, that the admiſſion of 
parol evidence had been confined to caſes where 
there were two perſons or things of the ſame 


name, and could not be carried further. But, 


| per Curiam, wherever there are ſeyeral perſons 
or things of the ſame name or kind, and, from 
| thence it becomes doubtful and ambiguous 
which the teſtator meant, and, unleſs ſome rea- 


ſonable light is let in to determine that, the 


will muſt fall to the ground, parol evidence may 
be admitted; as, where there are two: ſons of 
the ſame name; for, when admitted in ſuch 
caſe, it is not to contradict the words of the 


will, but to let in light fo far as is agreeable to the 
words to enable the Court to ſupport the a& - 


done. Upon the ſame principle here is a pro- 


per ground to admit an explanation of this fact, 
which were the four children meant; for, that 
does not contradict the will, but determines 


which of the four children were to have that 
benefit. Aecordingly, parol evidence was ad- 
mitted, that the teſtatrix declared ſhe had pro- 


vided for Mrs. B.'s four children; which ſnewed 
plainly, that ſhe meant the four children of Mr. 
B. thoſe he had by his wife, which explained what 
ſhe meant by the four children. And it was 
proved alſo, that ſhe put a negative on the other 


two, ſaying, © that ſhe would not give to the 
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Lane v. Cooper, 
Moore 105. 


Attorney Gene- 
ral v. Hudſon, 
1 Will. 674. 


; application of them. 
Lane and Cooper, where H. ſeiſed in fee, ſuffered 
a recovery to S. and F. to the intent that they 


their lives, the remainder ſeniori puero of the 
body of the huſband in tail, remainder to K. in 
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others; being the P.'s, any thing, becauſe their 
own father had given them a good fortune. 


And, if words of an equivocal ſenſe be uſed, 
a parol averment will be received to direct the 


It was ſo held as to a fine, in the caſe of 


ſhould make an eſtate to H. and E. his wife for 


fee; and then H. and E. levied a fine to the 
uſe of themſelves for their lives, the remainder 
to the uſe of the eldeſt child of his own body 


in tail, the remainder in fee to K. Then E. 


died, and H. took another wife, by whom he 
had iſſue firſt a daughter, and afterwards a ſon, 
and then he died. And one queſtion was, Whe- | 


ther any averment lay for the daughter againk . 
the fine, to ſay, that ſeniori puero in the fine, was 


intended the eldeft child ? and it was agreed by all 
the Court, that an averment lay; becauſe it was | 
conſiſtent with the fine to add matter which er- 
plained theſe words one way or the other. 


Again, where one made his will giving gol 


40 the che: Oy ages and E 1 le- 


gacies | 
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Jgacies to his poor relations, wit. died. And 
there was a free-ſchool which was a charity- 
{chool, and alſo a  charity-ſchool by ſubſcrip- 


tion. The queſtion being, To which this bequeſt 
vas intended? It was held that it was intended 


for the latter, upon the proof that the teſtator 


took great delight therein, and had declared he 
would leave them ſomething at his death. 


So, where a teſtator makes uſe of a general 
term, as the word © Relations,” a parol averment 
to eſtabliſh the fact, that he knew particular 
perſons ſtanding in that capacity were living, is 
admiſſable, but it cannot be carried one 35 

further. It muſt not be uſed to prove in- 
ſtructions of the teſtator after the will was reduced 
into writing, nor as a declaration of who was 


meant by the written words of the will. And 


though this 18 a nice diſtinction, yet it is a diſtine- 
tion in the reaſon of the thing; becauſe no miſ- 


chief can ariſe from ae It, 


Thus, in \ the ls of Goodinge wk Goodinge, 
where a man deviſed a legacy to ſuch of his 


| neareſt relations, as his executors ſhould think 
poor, and objects of charity. Evidence was 


Goodinge vert. 


Goodingez 
1 Vez. 231. 


offered to be read of the teſtator 8 intention not 


to confine the term ce relations to the rule of 
the ſtatute of diſtributions: : but Lord Hardwicke 


K Kk | | would 
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then evidence is offered of the teſtator's having 


1 Freem. 293. 


5 

1 

i 

| Pac, Max. 107. 
a Sed vid. 11 Rep. 
5 212. 

iN 

| 

Fl Rivers's caſes 
is 1 Atk. 410. 
Pitcairne verſ. 
4 Brace, Finch 
f 403. Gy nes v. 
j Kinnertey, 
=_ 


diſtioction 5 


therebetw et n 
deviſe an 


_ favored than averments reſpecting deeds ; for, in 
the latter caſe, if the demonſtration of the Perſons | 
by name be miſtaken, though, as to deſcription 
they be right, the deeds will be void; As if one 
grant land to J. S. fon and heir of G. S. and it 


Vid. 2 PN 11}, 
142. et note BY 


- on 
would not ſuffer it to be read for that ae 


poor relations in Salop, and that he knew "iv; 
and Lord Hardwicke admitted it to be read t, 
eſtabliſh that fact, ut to go no further, taking the | 
diſtinction above-mentioned. And, it being real, : 
his Tarahbip accordingly ſaid that it ſignifed 
nothing; for, that theſe relations in Sale could 
not be et! in without ith oe word neareſt, 


W 1 particular nature of, ls ate. 
ment, averments reſpecting deviſes are more | 


be true that he is ſon and heir to G. S. but his 


name be T. S. this is a void grant. But, in the | 


Caſe of a deviſe, all that is neceſſary is to ſhew 
that the perſon intended is deſcribed, And, there- 


fore, where a teſtator, by his will, gave an equal 


ſhare of his real eſtate to his two ſons, James and 


Charles, and it was urged that the deviſe, was 


not good becauſe the teſtator had miſtaken the | 


deviſees's names (who were his illegitimate chil- 


_ dren) and they conſequently could not take. 
Lord Herdwicke ſaid that the law was otherwiſe; 
1 for, if a man was miſtaken. | in a doſes yet if 2 


(pet 


[ 499 1 


perſon ws clearly made out by averment 40 be 
the perſon meant;and there could be no other to bum 
it might be . 8 the deviſe to him was good. 


80 W a ane deſcribed a legatee by a 


wrong name which ſhe never bore, parol evidence 


was allowed by the Maſter of the Rolls to ſhew 
that the teſtator knew ſuch a POE and uſed to 
call her "_ a nick-name 


And/whikve deviſe was to a ſon by name, and 
his chriſtian name was miſtaken, but it was added, 
in the ſervice of the Duke of Savey; parol 
evidence was admitted to aſcertain the fon in 


the ſervice of the Duke of Savoy, and this 
ſon, though his name Was „ had the 


eſtate, 


Again, where a teſtator gave the reſidue of his 


K. was not in the county of L. but in the 


county of N. the Maſter of the Rolls was of | 
opinion, that parol evidence ought to be admitted 
to help out the deſcription of the pariſh, and 


Cited by Lord 
. Fe in the 
laſt mentioned 

caſe, et ſame 

per ſame, 

2 Atk. 240. 5 


Cited per Lord 


 Maclesfield 
Chan. 8 Vin. 
Abr. 197. 
PL 33- 2 Eq. 
(Ca. Abr. 415 5. 


Brown verſ. 


Langley, 2 Ed. 


eſtate to the poor of the pariſh of K. in the 
county of L. and it appeared that this pariſh of 


Ca. Abr. 416, 
1 | 


that this was a ſettled rule. That therefore the 1 
pariſh of A. in the county of N. was well 1— * 


aces the will. 


; K k 2 | Py But, 


. 
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2 Vez. 217, 
218, 


for the relative words my nephew, and its appear- 


Caſtleton verſ. 


Torner, cited 
2 Vez. 216, 


217. 
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But, if the perſon to take be not in Come fon 
deſcribed in the deviſe, no averment will be ad. 
mitted to ſhew who was intended; becauſe in 


ſuch caſe the ambiguity PORE? on the rh of 
the inſtrument. 


Thus, Sir Job Strange, Maſter of the Rolls i 
citing a caſe where the executor conſtituted in x 
will was, © my nephew Robert New,” and in the 
engroſſing they had made it © Nune,” and paro] 
evidence was admitted, and thereupon New was 
declared the perſon meant, obſerved, that this 
would hardly have done, if it had not have been 


ing that New was his nephew, and that he 2 77 no 
ſuch nephew as Robert Nune 


3 where a teſtator had made diſpoſitions 


in his will to ſeveral, and but two women were 


mentioned throughout the whole will, viz. his wife 
and his niece, and, in the latter part of the will, a 


particular eſtate was deviſed to © her” for and 
during her natural life. The queſtion was, 
Whether parol evidence ſhould be admitted to 

ſhew to which of the two women © her” referred? 


But the Lord Chancellor would not receive it, 
thinking the offering it was an attempt contrary 
to the principles of the Court ; becauſe it would 


end to put it in the Power of witneſſes to make 
7 4 2 | | IE wills 


3 


ils for teſtators. And his Lordſhip held, that 
though“ ber was a relative term, it related to 
the wife, upon the ground that throughout the 
will in other places cc her ſeemed to relate to 


the wife. . . 


% 


And it ſeems, that no averment will give 


words, uſed in a will, a different ſenſe from that 
which they obviouſly carry on the face of the 
inſtrument. Thus, though the word © Son” is 
applicable to a grandſon as well as to a ſon, if 


there be no ſon in being; yet, where the word 


Son in a will appeared clearly, from the context, 
to be applicable to a ſon only, and not to a 


grandſon, becauſe both ſon and grandſon were 
named in the inſtrument, no parol averment 


could be admitted to explain it otherwiſe; be- 
cauſe that would have been to contradict the writ- 


ten will by evidence dehors. The caſe of Steed 


and Berrier, cited in a ſubſequent part of this 
work, ſeems fully ro Juſtify this concluſion, 


Nor will 5 Court, by averment, phy any 


thing that is 5 not before written, 


Thus 3 where So0k were 10 given under the will 
| | | Attorney Gee 


of L. to the Ward of Bread Street according to 


Mr. — his will. On a bill filed for the di- 
rection of the Court as to the application of this 


Infra. 8 


Baylis et al. v. 
neral, 2 Atk. 
240. 


Kk:3- Se charity, bh 


Kerman verſ. 
Jobnſon, 
Styles 287, 
2937 1651. 


ſuch averments, in order, thereby, to give a con. 


one deviſed to J. S. his whole eſtate, paying his 


| 0 chattels to the value of five * only, 
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charity, evidence was offered to ſhew why, 
name was intended to fill this blank; but Lon 
Hardwicke ſaid, that he did not remember a0 
caſe wherein the Court had gone fo far; ay, 
allow parol evidence of the intention of , 
teſtator where there was only a blank, ay 
therefore would not permit it to be read, 


Courts of law and equity have alſo carrig 
this rule, as to receiving averments of facts dehon 


the will, ſtill further; for, we have, hitherto, on 
ſeen it in inſtances where the ambiguity has been, 


either as to the perſon or as to the ſubject matte 


deviſed : but we ſhall now advert to Cafes when 


courts have availed themſelves of the beneft | 


ſtruction to words of equivocal import expreflir 
of the quantity of intereſt, or of the extent of the 


| ſubject matter of the deviſe ; diſtinguiſhing be 
tween caſes where the evidence ſquares with and 
thoſe where it contradicts the language of the 


will, 


ee 
nature is the caſe of Kerman and Johnſon, where 


debts and legacies; and died poſſeſſed of goods 


and 


1 303 J 


and ſeiſed in fee of divers lands, and was debeed 
forty pounds at the time of his death. And the 

queſtion was, Whether the fee · ſimple of the 
0e paſſed by the deviſe? And one ground of 
argument, upon which it was contended that 1 it 
paſſed, was, that, if it did not paſs, the debts and 
legacies could not be paid, according to the ex- 
preſs intent of the teſtator. To this it was ob- 
jected, that the Jury's finding of the value of 
the debts and legacies was to no purpoſe, be- 


cauſe the will could not be helped by the aver- 


ment of the Jury. But, it was replied, that 


averments, if they ſtand with the will, may be 
1 received to make the teſtator's intent to appear ; 
and, beſides, that this was not an ayerment only, 
but a true ſtating of the caſe to find out the teſta- 
tor's meaning, f And, on the firſt argument, 
Rolle doubted how the yerdi& ſhould ſupply the 


will if it were defective; for, that was only to 
make the intent of the will certain. But, on the 
ſecond argument, Rolle, Chief Juſtice, held, that 
the lands did paſs; for, fo he ſaid the common 
underſtanding imports, and the words did go to 
the value of the eſtate. Firſt, It comprehended 


the thing, 70 wit, the land, Secondly, the 


extent of the eltate given, viz. fee · ſimple; 
and ſo it ſhould be here intended, and the words 
paying his debts and legacies” did eriforce this 


nn for — were to he paid preſently, 


'K k 5 1 ORR which 


* 


ww 
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Moor v. Price, 
3 Keb. 49, 
1673 


Wylcd's caſe, 
6 Rep. 16, | 
1595. 


[ 504 J 
which could not be if the lands paſſed not in fee, 
and ſo the averment was but to ſupply the meayiy 
of the teſtator, and ſtood very well with the will, 


and Jerman, Nicholas and Aſh, Tuſtices, were of 
the ſame opinion, 


So, in the caſe at Moor and Price, which vas 
an iſſue out of Chancery on a devis avit vil 


non, the queſtion was, Whether a deviſe to P. 


« of all the teſtator's eſtate, paying 4001. a piece 
ce to his ſiſters,” carried his land. And, it appear, 


ing that the. perſonal eſtate was not ſufficient to 
ſatisfy the legacies, it was held that his real eſtate 


muſt have been intended to paſs. And the pre- 
ceding caſe of Kerman and Jobnſon was relied 


upon, in which it was ſaid to have been reſolved. 
that this was no averment dehors the will, but 


was n with and eee de *. 


805 in . 5 NES the ſoecial verdict find, 


that he and his wife, at the time of the will made, 
had a ſon and a daughter, which was an aver- 
ment of a fact out of the will, upon which the 
Court argued thus. They firſt conſidered what 


would have been the effect of the limitation, which 


was © to Wyid and his wife, and, after their de- 
e ceaſe, to their children,” had it been in a deed. I 
And they clearly held that all the deviſees would 


have deen only tenants for lives. Then the) 


41 1 
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ſaid that, in the principal caſe, for as much as by 
the judgment of the common law on the like 
words in a conveyance, it would have been but 
in eſtate for life the remainder to their children 
fr life, it followed that the intent, and not the 
words only of the deviſor, ought to make it an 
eſtate tail. Then this intent ſhould be mani- 
{ſt and certain and ſo expreſſed in the will, but, 
in this caſe, no ſuch intent appeared; for, poſſibly 
his intent was agreable to the rule of law. But 
it was reſolved for good law, that, if A, deviſe 
his lands to B. and to his children or iſſues, and 
he hath not any iſſue at the time of the deviſe, 
the ſame is an eſtate tail; for the intent of the 
deviſor is manifeſt and certain that his children 
or iſſues ſhall take, and, as immediate deviſees, 
they cannot take, becauſe they are not in rerum 
natura; and, by way of remainder, they cannot 
take, for that is not his intent; becauſe the 
gift is immediate, therefore there ſuch words 
| ſhall be taken as words of limitation, From 
which reſolution this concluſion follows, that, in 
order to decide what conſtruction ſhall be put 
upon the word Children, it being an equivocal 
term, reſort muſt be had to matter of fact dehors 
conſiſtent with and explanatory of the will, 00 
which les in ayerment. | | * 


And the W of 1 the ang dere may hs 
Werne * averments, in order en to 
throw 


Bucher's caſe, 
Souldſb. 99. 
Hil. 30 Eliz. 
1588. 


| Janguage. 


"Tn J 


throw nent upon the nne of * equincy 


So, where it was found on a ſpecial verdict tha; 
8. (ſeiſed of the manor of H. in the pariſn of 
whereof the tenements in demand were parcel, and 


of divers other tenements within the ſame pariſh, 


and within a place known in the fame pariſh 
which was neither town nor hamlet called E., in 
which S. had a tenement which had lands time 


out of mind appertaining thereunto, lying as wel] 


in E. as in H. which tenement was in the tenure 


of B. by copy of Court Roll according to the 


cuſtom of the manor) deviſed to his brother, 


0 after the death of B. all that his tenement with 


ce the appurtenances wherein B. dwelleth in E. 
The queſtion was, Whether the lands in H. per- 
taining thereunto ſhould paſs or not? And the 


famous Cook argued, that it ſhould. And one 


reaſon urged by him was, that wills ſhould be 


raken by meaning, and, upon this deviſe, he faid, 
four pounds rent is reſerved, and the ancient rent 


is but forty-five ſhillings, and, if the land ſhould be 
racked it is all worth but $5. a year, and, being 


held in capite, the deviſee could have but two 
parts; and it could never be intended that 1 it was 
the deviſor's meaning to have the deviſee pay 41. 


for the lands in E. which were not worth fo 
much; conſequently, he ſaid, ſometimes the value i is 


Le a in 4 will, and eited 4 Ed. VI. and 


4 2 ea 1 
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7 Ed. VI. and therefore, he Laid, the deviſee 


— to have dle ay of this. an was 


the Court. 


Gon in the caſe of Reak and Lea. There A. be- 
ing ſeiſed of 101. per annum lands in poſſeſſion, 
and the reverſion of 341. per annum more ex- 
pectant upon an eſtate for life, deviſed a legacy 
of 207. to B. to be paid in twelve months out of 
his lands, and deviſed 501. to C. to be paid in 


W. and R. deviſed aus his LAx Ds fo R. And 


one queſtion was, Whether R. took a fee ? . And 


it was contended, and ſo held by the Court, that 


he did; becauſe it did appear that the ſum to be 


Reak v. Lea, 


1 Freem. 479. 
Trin. 1679, 
8. C. 2 Eq. Cas 
Abr. 298, 2 et 
vid. 2 Burr. 
1898, value of 
the eſtate con- 
ſidered asan 
argument to 
ſhew it was 


meant to paſe 


: in fees 
two Years, and 501. to D. to be paid in like 
manner Out of his lands, and, having two ſons, 


paid was more than the profits of the land would 
- amount unto by the time the money became 


payable; for the land in poſſeſſion was but 
ten pounds per annum, and twenty pound was to 
be paid in a twelve month, and the Court could 
not ſupply a ſuppoſition that the 347. a year in 
reverſion might fall in, that ng a very _ 


intendment. 5 


80 wenge ue perſonal eſtate to 
his wife for life, and what ſhe had left at the time 
of her death, it was his will, and he did defire 


| Cowper verſus 


Williams, eres b 
Pre. 7 71. 
1697. | 
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Cole v. Raw- 
linſon, x Salk. 
234, 2 L. 
Raym. 831. 
Rep. T. Holt, 


744, 1702. 


1 Brown's Ca. 
Parl. 108. 
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her that it nicht be equally diftributed between 
his own kindred and hers. The queſtion was, 
What intereſt the wife had? It was contended that 
ſhe had but the uſe of the perſonal eſtate during 
life, and that the words «what ſhe had left” ſhould 


be underſtood to apply only to periſhable goods. 


But, on the other hand, it was urged, that the 
eſtate left was ſo ſmall that the wife could not 
live upon it without ſpending the ſtock. Et per 
Curiam, if that be ſo, it may alter the caſe; 
therefore let the Maſter ſtate the value of the 
perſonal eſtate, and then the Court will give fur. 
ther directions. And a ſimilar reference to the 
Maſter - was made in the caſe of © FRO verl, 
Pi 1 Alk. 414. 


i Then came the caſe of Cole and Rawlinſon, in 


Which a ſpecial verdict found, that B. ſeiſed of 
the remainder in fee of the Bell Tavern expectant 


on an eſtate tail, and poſſeſſed of other leaſehold 
eſtates, made her will, and, thereby, deviſed i in 


this manner: I give, ratify, and confirm all ny 
eftate, right, title, and intereſt which J now have, 
and all the term and terms of years which I now 
have or may have in my power ta diſpoſe of after 


my death in whatever I hold by leaſe from J. F. 


and alſo the houſe called the Bell Tavern to J. B. 
And, after other deviſes, the teſtatrix bequeathed 


— follows: “And all other my real and perſonal 


cc eſtate, 
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« eſtate, not hereby by me. before diſpoſed-of, 1 | 
« giye and deviſe the ſame unto my ſons R. D. | i 
« T. D. and C. D. their executors and admi- 

« niſtrators.” J. B. was the tenant in tail of the 
Bell Tavern, and heir to the teſtatrix's huſband, 
but not toherſelf. And the queſtion was, What 
eſtate J. B. took in the Bell Tavern by this de- 
viſe? And Powell, Powis, and Gould, Juſtices, 
held, that he took an eſtate in fee, F irſt, becauſe Dee | = 
it was but one ſentence; coupled by the words and = 
a/ſo, and governed by one verb, whereby the pre- 
poſition in was carried unto the Bell Tavern; ſo 
that it was a deviſe of all her eſtate and intereſt 
in her leaſehold | eſtate and alſo in the Bell Tavern: 
and they ſaid the words ought to have this con- 
ſtruction ſince they were capable of it, : becauſe | 
this was certainly the intent of the teſtator, who | 
could not defign ſo vain and uſeleſs an eſtate to 
the deviſee as an eſtate for life after an eſtate 
tail. Secondly, becauſe the words of the will 
were rather a deſcription of the teſtator's eſtate 

| than of his lands, and the prepoſition © 1N” was 
underſtood as if it had been © in the Bell 

Tavern,“ and, put into Latin, it would ſtand 

ac etiam domo vocato, &c. and ſuppoſe a tranſpo- 

fition of words, which was allowable to ſerve | 
the intent of a will, then the matter would be 
plain; for then it would be, 7 give my. term of 


. r — —_ _ 
h 1 - . 


UI Fats i OE. At 


| Jears, and all the eſtate, right, and title I have in 


1 wo ] 


my term, AND ALS0 iN The BELL Tavann, But 
Holt Chief Juſtice, contra. for he faid, the intent 
of a teſtator would not do, unleſs there were ſui. 
cient words in the will to manifeſt that intent; 
neither was a teſtator's intent to be collected 
from the circumſtances of his eſtate and other 
matters collateral and foreign to the will, but 
from the words and tenor of the will itſelf: and, 
if once it were permitted to travel into the affairs 
of the teſtator and leave the will, we ſhould not 
know the mind of the teftator by his words but 
by his circumſtances, ſo that no lawyer could 
| know how to expound it. Upon the il it would 
be fo, but with the matter found in a ſpecial 
verdict it would be otherwiſe. And his Lord. 
ſhip ſaid that it was a certain rule that a deviſe of | 
lands to H. «without further words paſſed but aa 
eſtate for life, and this heid god as well as to 
lands in reverſion as in poſſeſſion, unleſs it were 
deviſed as a reverſion or a particular eſtate taken 
notice of; for, hen, the intent might appear upon 
«as face of the will. But, if the words were ge- 
neral and without regard to the nature of the 
thing, it was otherwiſe; for the will ſhould not 
be corel from the nature of the thing, which 
Vas extrinſical, but from the words of the will, 
Aſka lawyer what paſſed, he would ſay an eſtate 
for life; for he could not know that it was a re- 
- verſion, and thovgh it were a fruitleſs eſtate, and 
would 
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would ſignify noch ing, yet that did not appear 0 
until found, and therefore when ſound was not to 
de regarded. And, as to turning it into Latin, 
he aid the prepoſition in might be neoeſſarily 
underſtood in Latin but not in Engliſhz and the 
conjunction was not ſo far a copulative as to take 
in the prepoſition © i,” though it took in the 
verb; and as to tranſpoſition of the words, he did 
not know the court could tranſpoſe words that 
were good ſenſe, If the will had been nonſenſe, 
then the Court might tranſpoſe to make it bear 
2 meaning; but to diſplace the words of a will 
| where they were intelligible, was to alter the will 
and the ſenſe of it. And his Lordſhip con- 
cluded againſt the deviſee. But, the three puiſne 
Judges being of a different opinion, he had judg- 
ment that the fee in the Bell Tavern paſſed, and 
that judgment was afterwards. affirmed in the 
Exchequer Chamber by three Judges againſt the 
opinion of Trevor Chief e and es" on 
a writ of error in Parhanvent, * 


1 kh vich is e in r „ 


this caſe and the arguments thereupon, becauſe, 
from the whole taken together, it is evident that 
the decifion was governed entirely by the colla- 
teral facts made out by averment on the ſpecial 
verdict; for, it appears clearly, from the argu- 
ments of che Ore J udges, a as well as from 


Lord 


[an], 


Lord Hol?'s argument, that a difficulty arop 
from the extrinſic circumſtances, and, that, inde. 
pendant of them, the caſe would have been plain 
and clear, and muſt have been decided not to 
carry a fee. And the ſtate of the ſubject deviſcd 
was alſo the principal ground relied upon by the 
deviſee in the Houſe of Lords. So that this 
caſe may be conſidered as a precedent of the 
-higheſt Judicial en on the a: now in 
een. of 


4 « 


- King v. Philips, - . Anith pr the” 3 Was, Whether K 


1 Vez. 232. 


| Et vid. Staple- 7 | qa creditror u 5 | I 
F 1 could take as a creditor under articles and alſo 
. * Talbot as a legatee under a will, it was urged that the 


legacy was of equal value with the whole per- 
ſonal eſtate, and, conſequently, if allowed, would 
4 , defeat the intentions of the teſtator of giving any | 
thing to other legatees: Lord Hardwicke ſuid, 
that this legacy being ſo near in value to the per- 
ſonal eſtate, he would do what Lord Jeſries and 
Lord Cowper had done in ſuch a caſe, direct an 
= gaaccount to be taken of the value of the perſonal 
| eſtate at the teſtator's death and at the making the 
will, which fact might give ſome light as to the 
intent, and was a fact neceſſary to be known be. 
fore he determined the caſe. 


" i... 3. 


'T * lateſt 158 hit has 3 decided on thi A 


volnt, f is that of Fonereau and Pointz, in which 
caſe 


232 
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caſe moſt of the e upon this queſtion 

vere cited and conſidered by the Court, and its 

anal deciſion given conformable, to the principle 
we have been endeavouring to eſtabliſn, viz. the 


general admiſſion of any averments reſpecting 


facts that may throw a light upon abſcure and | 


| ambiguous words of en import. 


As thi queſtion upon a caſe 1 2 


perſonal eſtate, it is neceſſary to remind the reader 
that, in all caſes where the perſonal fund is of a 


ſize that cannot be diſpoſed of by a parol will, 
the principle as to evidence applicable to that 


equally extends to real eſtate; the true queſtion 
being, how far a written will admits of parol 


ayerments to aid i its e „ 


- ts the 90 W to, the 8 M. by 


be will, gave the following bequeſts. 1 give to 


M. P. THE SUM of 5o0l. Nock in long-annuities. 
1 give to M. H. the sun of 50 J. Hock in long 


Fonereau vert. 


Pointz 


Brown's Ca. 
Chan. 472. 


unnuities; J alſo give unto Miſs I. B. the sun of 


200 J. ſtock. in long aunuities, the INTEREST | 


THEREOF to accumulate. until ſhe ſhall attain x 


| twenty-one . and then. the whole To BE TRANS 


ran zb 70 ber by my executors. Alſo I give une 


Ms I. D. the su of 100 J. flock in long annuities, 


"THE INTEREST thereof 70 accumulate, until ſbe 
altains twengrone, and then ' the whale TO BE 


Ll : TRANSFERRED 


t 810 1 


TANs FARA t bey Jy ain Bd all * 
reſt and refidue of my eſtate and effect bo 
real and perfonal, WhatBever,” ant wheteloeys, | 
I give, deviſe, and bequeath the ſame, and al 
| and every part therebf, unto my faid two nephepz 
M. F. and T. F. their heirs, executors, admin. 
ſtrators, and aſſigns for ever. bs Tt turned but the | 
the teſtatrix had only 1207. a year long annuitie, 
And the queſtion was, Whether the legatees 

 thould have the reſpective ſums given to then 
 fFaifed by ſale of ſo much of the ſtock as Woti 
produce the ſame, or whethet they were intitle) | 
4 under the will to ahtivitles of the fums refpec- | 
_ tively given them, and conſequently to divde the 
1201. a year between them, leaving nothing tothe | 
reſiduaty legatees? And this depended upon the | 
queſtion, Whether, in this caſe, the Court could 
let in averments of the tate of the teſtatrixs | 
property at the time of her deceaſe? Upon the 
firſt heating of the cauſe, Lord Tr l was of 
opinion that parol evidence could not be ad. 
mitted; becauſe, the teſtatrix having aſed words 
Þ near thoſe a man of buſineſs would make uſe | 
of to diſpoſe of ſo much per aim, the Court 
Were bound to declare the legatees intitled to | 


the things as deſcribed, viz. annuities. But, on 


5 2 re- hearing of the cauſe, kis Lordſhip changed 
his opinion. He ſaid he ſhould have thought 
dat, had the Will ſtood Thar of all other criti- 


cilms 
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eiſens; __ it were not an accurate am 5 
non of 5001. Joint intereſt in the annuities, yet it 
wi; 4 ſuffictent' one of- $00/«Ntock in the long 
annuities; at the ſame time, it was impoſ- 
ſible not to obſerve that the expreſſion ce the 
g of 5001. vas going out of the way. But 
accurate pliraſes were not called for; and if the | 
wotds were found to expreſs the intention of. the 
«fartix, that was ſufficient, and if it had ſtood 
by itſelf, it was ſufficient to ſhew what the words 
meant, © an annual fum of 300 J. Te diff. 
culty occurring was this, that ſhe had been fpeak- 
ing ol a ſum of 5007. which expreſſion, if ſtand- 
ing alone; ought not to be interpreted by any 
other context, but muſt take its whole complexion = 
from the word Sick © but; if it ſtood with the 
context to admit of any other conſtruction upon 
it, he muſt conſider what the teſtatrix meant by ; 
the whole of the words; © the su of 5001. &c.” 
nd the additional words, „ the IN TERES T 
« THEREOF 70 accamulate.” According to the na- 


| tural ſenſe of the words, © SUM of good. given is 


* A. at twenty-one, and the INTEREST thereof ies 
accumulate, he muſt ſuppoſe the firſt ſum to be 
the prineipal ſum, and the ſecond the intereſt of 
the principal ſum. It had been contended that 
| the word e Sypck” in the annulties, could not 
mean the annuity; becauſe it would extend th 
the 3 per cents, which were annuities, but there 
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the ſtock was denominative of the capital ſums, 
- Otherwiſe as to the long annuities, they were de. 


SE : "3 


a groſs ſum, he would ſpeak of the ſtock, and not 


warrant, that if the words had ended vi 
have controuled them: but the ſecond part of 
ſum as producing intereſt, or the ſtock itſelf, The | 
term Intereſt was not a proper phraſe, but tis 


reſt of the will: the word Transferred had been 


nothing, becauſe the thing to be bequeathed, 


which was the growing produce of the legacy 


of in long aunuities, and to make a produce, and that 
produce to accumulate until the legatee ſhould 
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nominated ſo by the annuity; and the circum. 
ſtance of their being both annuities made it ve 
probable, that if a perſon were to ſpeak of it a 


of the annuity merely. So far practice might | 


annuities, without ſpeaking of intereſt, there 
would have been no neceſſity for evidence to 


the ſentence, © and the intereſt thereof to accu. 
ec mulate,” raiſed a doubt, whether ſhe meant s | 
was not a grofſer inaccuracy than thoſe in the 
relied on as a technical -phraſe, but it weighed | 


was not the ſtock, but the produce of, the ſtock } 
together with the ſtock itſelf. T he interel. 


ſhe meant to give, was to be laid out in order to 
accumulate, ſhe muſt have meant by the word 
annuity ſomething. There was no doubt if the | 
word Stock had been left out, but the meaning 
would be that the ſum of 500 J. was to be diſpijed | 


attain | 


1 

attain twenty-one. This being the doubtful in- 
| terpretation upon the face of the will; the 
queſtion aroſe, Whether the ſtate of the teſtatrix's 
ſortune was not applicable to the conſtruction of 
he will? It appeared by ſome other parts of the 
will, that ſhe was extremely anxious to make an 
ample proviſion for the family of the Fonereaus ; 
conſidering then the ſituation of her fortune, it 
was perfectly inconſiſtent to ſay, that ſhe could 
mean to give ten times more than ſhe was worth 
in legacies. His Lordſhip's opinion therefore 
was, that the judgment muſt be reverſed, and 


that he could let in the evidence of the value of 


the eſtate, not to controul the boqueſts which the 


teſtatrix had made in words themſelves diſtin, 
nor to controul a bequeſt which ſhe had made of 


2 ſubject, which ſhe had accurately deſcribed ; 


bur, becauſe the words ſhe had uſed in the de- 
ſcription were, upon the whole of the context, 
uncertain whether ſhe intended it as the intereſt of 
the groſs ſum to accumulate, or 500 J. per annum. 


The peculiarity of this will furniſhed ſufficient. | 
doubt to warrant the admiſſion of collateral 
evidence to explain it, and, if ſo, the ſtatement of 
the teſtatrix's fortune, was applicable tc to as Pies 
poſe of ſuch an OURS 


The ds) truſt, will not complain that the 
detail of the caſes on this particular point has 
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bound in Mr. Prom 8 ene of Caſes i In Chan- 


Court. 


guous phraſes, may inquire into, and receive 
averments reſpecting the value of the property 
deviſed, which was done in Bucher s cale, and in 
the caſes of Reak and Lea, Cooper and Milian. 


ariſes, upon the ſenſe in which a teſtator uſed 
words capable « | heing received either as words 


IL 88 f 


been tedieus, when he recollects that, after ſo 
much diſcuſſion as he has ſeen had preceded this 
point, it furniſhed Are for one of the moſt 


24 & + 


cery, nor will he grudge being delayed a ſho: W 
time longer whilſt we collect the ſeveral concly. 


ſions that this ſtring of caſes fur niſn. 


Fiſt. It is clear from the 1 4 Kernen and 
Jobnſon, Moor and Price, and Cooper and I illiams 
that where a teſtator makes uſe of terms of equi. 
vocal import, all averments of facts relating to 
the circumſtances of the teſtator, which will. | 
ſupply his meaning and ſtand well with the I 
will, may be admitted and argued. from by the 


Secondly. That courts of law or equity, in 
order to throw light upon doubtful and ambi- 


and Fonereau and Peintæ. 


Thirdly. That where the queſtion in a deviſe 


of | 
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of purchaſe or limitation, averments reſpecting 
the ſtate and condition of the teſtator”s family may 
he received to throw light upon the ſubject, as. 
muſt be done in al caſes ſimilar to Wyld's caſe, | 


M Cale and Ro- 


linſon, and F. anereau and Pointx, clearly juſtify us 
n concluding that words, though clear in them- 


{elves and not equivocal nor attended prima facie 
with any apparent ambiguity, may, as applied to 
ateſtator's property, have light thrown upon them 


by averments reſpecting the ſtate of that pro- 

perty, and, thereby, receive ſuch a conſtruction as 
| vill meet the ſtate of that property, though con- 
vary to what they technically import; for, it is plain 


from the arguments uſed on all ſides, in the caſe 
of Cole and Rawlinſon, that there was no ambiguity 


on the face of the will, conſidered without relation 
. to the extrinfic circumſtances r eſpecting the natur ec 


of the eſtate and the preceding intereſt of the 
deviſee. And, in the cafe of Fonerea and Points, 


Lord Tharlow ſaid he ſhould have thought the 


deſcription ſufficient had it ſtood clear of all 


other criticiſms, which criticiſms did not occur 
until brought on the tapis by the ſtatement of the 


teſtatrix's fortune, which was matter of external 


evidence. Conſequently the external evidence 


as to the ſtate of the property muſt have been 
received into the mind before the ambiguity 
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L 520 J 
appeared, and, then, if this ſpecies of external 
evidence is not admiſſable to controul the con- 
ſtruction independant of any ambiguity on the 
face of the inſtrument, the queſtion will be, 
Whether an ambiguity, ariſing out of external 
evidence as to the ſtate of the teſtator's pro- 
perty and not out of the will, which external 
evidence is not admiſſable unleſs to throw light 
upon an equivocal expreſſion in the will, ſhall 
be conſidered as raiſing an ambiguity which 
ought 10? to have been admitted to occupy | 
a place in the mind of the Court, unleſs it 
found its way there through the medium of the 
will as it ſtood clear of all external circum- 
ſtances? But the true principle of parol aver. 
ments, as applied to wills, is, that nothing can, by 
parol evidence or averment, be put upon a will 
that does not previouſly ſtand there, but that any | 
light may be thrown upon what ſtands there by 
 averments of all diſtinct facts that and well with 
and have their exiſtence independant of the effect or 
non- effect of the words of the will; for, none of 
the miſchiefs which were intended to be prevented 
by the ſtatutes of wills or frauds that required 
_ theſe diſpoſitions to be in writing were to be ap- 
prehended from this ſpecies of evidence; there- 
fore, in ſuch caſes, the Courts, from the time of 
enacting thoſe ſtatutes to the preſent hour, have | 
been ſatisfied if the letter of them was complied | 

ee f. 


four children to whom the preceding legacy was 


Maſter of the Rolls refuſed to give any weight to 
it as to that; becauſe, as to this legacy, the de- 


therefore, whatever the deviſor's intention might 
be, the Court would not go out of the will to 


Tho will. 


L 2 1 
vith; that is, if the deviſe or bequeſt be in wii- 
ting, and ſtands clear of all parol declarations of 


intention or inference of 1 intention from parol de- 
clarations. 
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But, vo fact that does not ſtand well with che 
words of the will can be admitted; becauſe 
every deviſe or bequeſt muſt be in writing, and 
whether a parol averment enlarge or reſtrain the 
words of a will, they contradict it, and doing ſo, 
if the will, as explained by ſuch fat, "NOR, "the 

whole will would not be 1 in e 
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Thus, there being, in the before- mentioned caſe Supra 434. 
of Hampſhire and Pearce, a ſubſequent legacy at a 

great diſtance in the will from that already men- 

tioned; whereby the teſtator further gave, limited, 

and appointed unto the children of bis late couſin 

E. B. the ſum of 300 J. parol evidence was 

tendered to ſhew that it was intended for the 


proved to be intended to be given: but the 


viſe was fo expreſſed as to take in all the children; 


admit it, en that would be to contradict 


ü 6 %%%; ᷑ Rx 


Brown v. Sel- 
win, Rep. 

T. Talb. 240. 
Et vid. S. L. 
Lowfield v. 

Stoneham, 


2 Strange 1261. 


Earl of Inchi- 
uin v. Obrien, 
cited ibid 


Chamberlaine 


v. Chamber- 
Jaine, 2 Free- 


man 52. 


LFS J 


So, in the caſe of Broms and Selwin, where a 
teſtator, after ſeveral deviſes, goes on thus; * a, 


< for the reſt, reſidue, and remainder of my 


« eſtate, whether real or perſonal, whereof ] am 
ee ſeiſed or poſſeſſed, or which I am any ways in- 
ce titled to, which I have not herein and hereby 
« deviſed.” I give and bequeath the ſame, and 
eyery part thereof, and all my right, title, and 
intereſt therein and thereto unto ſuch my exe. 
cutor or executors hereinafter named, as ſhall 
duely take on him or them the execption of this 
my will, according ta the true intent and mean. 
ing thereof, his or their heirs, executors, admini- 


ftrators, and aſſigns, as tenants in common and 
not as joint-tenants. One of the executors was, 
at the time of the teſtator's death, indebted to the 


teſtator by bond in 3ooc!. principal money, beſides 


intereſt. And the queſtion was, Whether the 
reſiduary bequeſt diſcharged and extinguiſhed 
the debt? and parol evidence was offered to 
prove that the teſtator deſigned to give this 


money to the executor who owed it, and gave 
the perſon who drew the will inſtructions in writ- 
ing accordingly, but he refuſed to make mention 


thereof in the will, inſiſting, that the bond would 
be extinguiſhed and releaſed of courſe. by his 


being appointed executor, and that a counſel's | 


7 opinion had been taken thereupon . to ſatisfy the 


teſtator's doubts, who confirmed what the wm" 


«| 


1 
of the will had ſaid; in confidence of which it 
had heen ſigned and publiſhed by the teſtator as 
ir ſtood... But, Lord Talbot was of opinion, 
that the, debt remained unextinguiſhed, ſubject 
to go according to the reſiduary clauſe be- 
tween the two executors: and his Lordſhip 


ſaid that, although he privately thought it was 


intended the 30001. ſhould be extinguiſhed ; : 


yet, privately thinking ſa, he was not at liberty 


to make a conſtruction againſt. the plain words of 


a will. In all caſes where parol evidence had U 


been admitted, it tended to ſupport the intention 


of the teſtator conſiſtent with the written will, and 


did not contradict the expreſs words of the will: 


and he decreed accordingly. And his decree Was 


affirmed on appeal to the Houſe of Lords on 


the ſame reaſon, vis, that it was an examination 


to contra: the wars: ph the 1 will, 


Sg wee Fs deed pros ph lands to hls 


executors, to be ſold for payment of all his pro- 
per debts, and gave direction to the perſon who 
drew the will, to give all his perſonal eſtate to his 
executors, but, by miſtake, that was omitted, 


_ though proved by the perſon who drew the will: 


Lord Harcourt, Chancellor, decreed the exe- 
cutors to account for the perſonal eſtate, Laying : 


Gale v. Crofts, 
8 Vin. Abr. 
195. Pl. 28. 
2 Eq, Ca 
Abr. 415, 3. 


he muſt conſtrue the intent of the teſtator out of 


the words of the will and not upon parol 
= evidence; 


_ Ofhorne verf. 


. 
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Erie! and he diſtinguiſhed between * caſe, 
where the parol evidence was to control the 
common law and give the perſonal eſtate to the 


executor, which was aſſets at common law to 


pay debts, and thoſe where the evidence went in 
fupport of the common law, 


Again, hes A. being poſſeſſed of a conſi. 
derable perſonal eſtate, made his will, and, 


| thereby, deviſed ſeveral legacies, but gave none 


to his executor; the queſtion was, Whether 


parol evidence ought to be admitted, to proye 


that the teſtator did not intend that the executor 
ſhould have the reſidue of his perſonal eſtate, but 
that the ſame ſhould: go according to the ſtatute 


of diſtributions ? ? And it was held clearly that no 
| ſuch evidence could be admitted ; for, that this 
- would not be to adrnit evidence to ouſt an im- 
plication, but was to admit evidence to contradict 
the rule of law, and what bc rinks on he fac 
of 0 will | ieee 


bY 


. 5 . 
s' %&-&* | — 


5 Para Gechratibne even of a teſtator are like- 
wiſe received in all caſes to rebut the conſtructive 


declarations of a truſt put on words contrary to 
the legal ſenſe of them, which is rebutting an 
equity; for, in ſuch caſes, the eſtate is in the 
deviſee, and the averment 13 in ſupport of the 
Tetter 122 the WG; 

mY 5 5 1 ri 
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the caſe of Crompton and North, where lands were 
deviſed to the executor, to be diſpoſed of for 
payment of debts and legacies ; and the queſtion 
was, Whether. the reſidue- was a truſt for the be- 
nefit of the heir at law? And one queſtion made 
by the Lord Keeper and Mr. Baron Wyndham 
was, If it were a truſt, whether an averment did 
not lie for the executor and truſtee, it being an 
implied truſt, and not within the ſtatute of 
Henry VIII. of wills; and the Court declared 
that the eſtate being veſted in the deviſee, he 


This point. ſeems to have been firſt agitated i in North verl. 


Crompton, 


1 Ch. Ca. 196. | 


22, 23 Car. 2. 


Et vid. S. C. 


at large cited 
by Hutchins, 
one of the 
Lords Com- 
miſſioners, 

2 Vern. 25. 


ſhould have been admitted to his proof of the 


teſtatrix's parol declaration, if it had been want- 
ing and neceſſary, which it Was not. 


'T he ſame point was again and, upon the 


general principle of rebutting an equity in the | 


cen of See, 8 caſe. 


There, Lord Gainſborough end debt 5 mort- 
gage, and, on his death, made the Counteſs his 


place to pay off the mortgage ; parol proof was 
admitted to ſhew it to have been his Lordſhip's 
intention that his executrix ſhould have his per- 


ſonal eſtate exempt from debts, and that the 


lawyer, who drew the will, yy been in- 
ſtructed 1 


. 


v. Gainſbo- 


rough, 


| 3 0 : 8 | 2 Vern. 252, 
executrix, againſt whom a bill was brought by 


the heir to ſubject the perſonal eſtate in the firſt 


169 1. 
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ſtructed to inſert in the will © bequeſt of ke 
perſonal eſtate to the wife; had feplied, there 
would be no occaſion for that, ſhe being to habe 


the perſonal eſtate of comrſe as executrix; and, 


thereupon, it was decreed that the Counteſs 
mould retain the perſonal eſtate, and that the 
heir ſhould not in this caſe have aid thereof to. 
wards paying off the mortgage notwithſtanding 


that, by the rules of the Court, the ſame was liable 
to be fo ata 


So, where E. W. made her will, and, „ten 
ſeiſed and poſſeſſed of real and perfonal eftate; 


charged it with the payment of ſeveral legacies; 
and, among others, with 2501. a piece to M. and 


K. and gave the 28% duum over. And afterwards 


at a future day, by a note, which was deemed a 
codicil, directed her executors to pay M. and K. 
250l. a piece. One queſtion was, Whether M. 
and K. ſhould have each of them two ſums of 


250 J. one by the will and the other by the note, 


or whether it ſhould be cofiſidered as a repetition 


of the ſame bequeſt? And upon reading evi- 
dence that the teſtatrix took notice that ſhe had 


given them 250 l. by the will, and ſaid ſhe would 
make it up 500 J. both ſums were, by Lord 


Dockſey verſ. 
Dockſey, 
2 Eq. Ca. Abr. 
I. 1708. 


n, Chancellor, decreed to them. 


So, wheie one deviſed certain TYP? to 4 ſon, 
and all the reſt and reſidue of his real eſtate to his 
3 e ; viſe. 


. CE EN. 
wife and her heirs to the intent to pay his debts 
and legacies z on a bill by the heir to have the ſur- 
plus, the Lord Chancellor allowed evidence to be 
read to ſhew that the teſtator's intent was, that his 
ſon ſhould have no more than what was expreſsly 
given him; and that the reaſon of the teſtatot's 
giving his wife ſo much was, becauſe that the 
teſtator talked with the witneſs about the ſettle- 
ment of his affairs, telling him he deſigned his 
heir the ſame lands which were given him by the 
will, and that he did deſign other lands for his 
younger ſon; whereupon the witneſs ſaid, that 


would be a means to ſet the two ſons at dif- 
ference, and therefore he had better give them to 


the wife and depend upon her generoſity to the 


younger ſon, which advice he approved of and 
followed: and his Lordſhip ſaid that ſuch evi- 
| dence may be read to explain any implication, 
notwithſtanding that matter dehors vg" not to 


be averred. 


And, in the caſe of Littlebury and Buckley, 


where one, not of kin but a ſtranger, was made 
executor and had conſiderable legacies given him, 
it was decreed by the Recorder in the Mayor's 


Court, that, the executor having legacies, the re- 


ſidue was a reſulting truſt to be diſtributed ac- 
cording to the ſtatute. But, upon an appeal to 


the Houſe of Peers, that decree was reverſed, 


not : barely as it ſtood upon the will, but on the 
ground 


Littlebury vert. 


Buckley, 
2 Vern. 677. | 
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Mallabar, Ca. 
* Talbot 797 
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ground that parol proof ought to be received in 
favour of the executor's title, conſiſtent with the 
will. And the proof being full as to the teſta. 
tor's declarations that his executor; though a 
ſtranger, ſhould have the ſurplus, and that the 
teſtator's brothers ſhould not have it, it was de- 
creed n | 


Again, where a teſtator deviſed all his meſſu- 
ages, lands, and hereditaments whatſoever and 


vVvhereſoever, in the counties of N. S. and C. unto 


his ſiſter, E. M. and to her heirs and aſſigns for 


ever, upon truſt to ſell the fame, and, out of the 


monies ariſing by the ſale, to pay debts and lega- 
cies, and, ſubject thereto, gave the reſt and reſidue 


of his perſonal eſtate to the ſame E. M. and 


| conſtituted her executrix. Þ queſtion aroſe, 


Whether, upon the will, there was not a reſulting 


truſt for the heir; and it was contended that there 
was not, and, in order to ſhew clearly that this 
was the teſtator's intent, they inſiſted upon giving 
parol evidence. And Lord Talbot, Chancellor, 


ſaid, if this was res integra, and I was at liberty 
to follow my own opinion, I ſhould be very un- 


willing to admit ſuch evidence, but it has been 
done (and his Lordſhip cited the two preceding 


caaſes) and therefore I now admit it to be done. 


And the depoſition of a witneſs was read, who 
gave full evidence of the teſtator s declarations 


that | 


e 
that the executrix, after the payment of the 


deviſor's . 

being contradictory to the will, it has been held, 
that parol proof may be brought to ſhew that a 
made uſe of to conſtrue the will, But to explain 


other. 


Thus, where J. M. agreed to ſettle 1001. per 
annum on his intended wife, but, finding himſelf 


ill, made his will and left her 100 J. per annum, 
and then, J. M. recovering, the marriage was 
ſoon after had and the ſettlement carried into 


execution. After J. M. 's death the widow 
diſtrained for 2007. a year againſt the deviſee of 


but one hundred pounds a year, and that its 


Whether here are not two n made for 


debts and legacies, was to ne all * reſt of the 
Upon the ſame principle of the evidence not 
deviſe is meant as a performance of a preceding 


agreement; for, in ſuch caſe, the evidence is not 


whether the one thing 3 is a Jatisfaition for the” 


being by two different inſtruments aroſe only 
from the change of circumſtances; and, to prove 
this, parol evidence was offered. Et per Baron 
Clarke, it is proper to be read. The queſtion is, 


Maſcal verſ. 
Maſcal, SITY 


the eſtate, who brought a bill to oblige her to 
take but 1004. per annum. Upon the hearing, it 
was inſiſted that the teſtator intended the wife 
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1 Vernon 45. 


Oldham verſ. 


Litchford, 5 
2 Vern. 506. 


the ſame thing? It is impoſſible to come at the 


their being made out by evidence, nor can 


great deal too far. 


ration was ſufficient to ſubje& lands to the 


caſes to counteract fraud; becauſe to decide 
_ otherwiſe would be to make the rule inſtru. 


to prevent. 


brother executor, and deviſed to him his real 
eſtate, and thereby willed that his executor, out 
of his rents in arrear and other his perſonal eſtate, 
and out of half a year's rents and profits of bis 


will, amongſt other legacies, deviſed 40l. per 
annum to his wife's nephew to maintain him at 
Cambridge, to be paid by his brother and execu- 


L 8 


facts by which the Court is to judge, but by 
the party's intent be otherwiſe proved. The 
objecting to this would be OY the rule a 

It was aid, by the Solicitor General, in the 


caſe of Newman and Johnſon, that a parol decla. 


Fan of debts, where a man had but n 
a wad 
And parol evidence may be admitted in al 
mental in encouraging that, which it is its objec 
"Thus, where I. mide n at 


real eſtate, after his death, ſhould pay his debts 
and legacies thereinafter-mentioned : and by his 


. tor. 


the Lord _ 


But it is an eſſential 1 to any relief 
that it ſhould be on an acci- 
dent perfectly diſtinect from the ſenſe of the in- 


under this head, 


ſtrument. 
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tor. The teſtator dying, the executor alledged 
he had fully adminiſtered the perſonal eſtate, as 
alſo the half year's profits of the real eſtate which 
incurred after the teſtator's death, and therefore 
refuſed to pay the 401. per annum. And the 
queſtion was, Whether the real eſtate Was 
chargeable therewith or not? It was admitted 
that the will had made only the half year's rents 
and profits of the real eſtate liable. But it was 
proved by one witneſs that the executor had 
promiſed the teſtator that he would pay the 
annuity, otherwiſe the teſtator would have charg- 
ed his real eſtate therewith ; 
evidence, it was decreed at the Rolls for the 
annuitant, and that decree affirmed on n appeal to 


Mm 2 


and, upon that 
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revoked in two ways, viz. firſt, by a poſitive ac 


expreſs revocation. Secondly, by ſome declara- 
tion or ſome equivocal act of the deviſor, 
- amounting, in law, to a revocation, or ſome a& 
of his furniſhing ground to preſume that his | 


called Revocations in Law. 
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REUDCATIONS 


T the conſideration of this part of our ſubject 

I ſhall firft obſerve, upon the principhe, 
nature, and extent of Revocations, as they ſtogy | 
at common law previous to the ſtatute of frauds; 
and then endeavour to ſhew how far they were 
altered, or any new kind of revocations intro- 
duced, = that ſtatute. 


At common law a deviſe of land might be 


of the deviſor revoking the deviſe, which is an 


intent to deviſe muſt be changed. Theſe are | 
Expreſs revocations at common law mighi have 
been effected, firſt, by writing ; ſecondly, by parol. 


Firſt, by Wridng, 8 
As, by a ſubſequent will or codicil expe 


I renn a e will. 


Secondly, 


[ 533 1] 


' Setondly, by Parol. 
As if one, having made his will 4 in writing, 


and deviſed his land to A. afterwards, being ſick 


and on his death-bed, had declared that he did re- 
yoke His will, and that A. ſhould not have his 
lands given unto him by his will, or other like 
words, ſhewing the deviſor's intent to make an 
expreſs revocation thereof : or, if ſpeaking of his 
will, he had ſaid, © I do revoke it, and bear witneſs 


thereof;”? for theſe expreſſions would have evinced 


mn immediate purpoſe to eros. | 


But words would not have effected a revoca- 


tion unleſs clearly uſed animo revocandi, which muſt 
have been made evident by an expreſs reference 


to the inſtrument to be revoked ; and therefore 
| | __ Kirton, Cro. 


where a deviſor on his death-bed, becauſe his 


deviſee did not come to viſit him, affirmed that 


ſhe ſhould not have any part of his lands or 
goods, not referring to his will expreſsly; ; this 
was held, per Curiam, unanimouſly, not to be 
a revocation of the will, being but by ay of 


diſcourſe, and not mentioning it. 


805 if hi expreſſions were ſuch as imported 
only an intention to revoke i in future, they would 


Dyer 310. Pl. 8 1. 
1 Roll. Abr. 
615. o. 1. 


Vide Cro, Ja. 8 
115. PI. 2. 4.97» 


PI. 3. et vid, 
Styles 343,418. 


Sympſon v. 
Ja. 115. Pl. 2. 


Et vid. Cro. 


var Ste 


' Cranvell v. 


Sanders, Cres! fo 


Ja 497. 


not haye been a revocation of a will in writing 


of land. As if one, ſaying that he had made 
his will, 


1 NM * 4 that 


added that it ſhould not ſtand ; ;z or 
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that he would alter it; theſe words would not 
have been a revocation; for they are words but 
in futuro, and a declaration what the ſpeaker of 
them intends to do. 


But a diſtinction was taken between Caſes of 


the laſt-mentioned kind of vzrBA IN FuTvo, 
referring to a future act, and ſimilar words when 


they referred to a preſent refolution ; and, there. 
fore, although, if a man faid I wil! revoke m 
will mage at A. this was no preſent revocation, 
becauſe it referred to a future act; yet if a man 
ſaid, auimo revocandi, © my will made at A. ſhall 


c not ſtand,” that had been an immediate re. 
vocation ; for it referred to a preſent reſolution: 
in like manner, as if one ſaid to another, © you 
© ſhall have my land for three years,” this yu 


be a preſent leaſe, 


The law was the lane if” a 1 deckel 


that he would alter or add to his will, and died 
before any alteration or addition made; the will 
would nevertheleſs ſtand, 


| Secondly, By ſome declaration or equiyocal 


act of the deviſor, amounting, in law, to a re- 
vocation, or ſome act of his furniſhing ground 
to preſume that his intent to cn muſt be 


changed. T 
* 


By a declaration of the deviſor. As if one, 0 


who had made his will ſaid, animo teſtandi, as 
on diſcourſe reſpecting the ſpeaker's will, that 
J. N. (who was bis heir at law) ſhould be his heir, 
that would have been a revocation of a deviſe 
to a ſtranger ; for, in ſuch caſe, the teſtator's in- 


tent to revoke was a neceſſary inference from 


his intent that his heir at law ſhould inherit ; 
fnce the latter could not take place without the 
former was effectuated: and no further act was 
neceſſary to enable J. N. to take; becauſe when 


s caſe, 
1 Siderf. 1 
S. C. 1 Keb. 
2653. Pl. 21, 


the will was revoked, the law gave the land to 


the heir. 


f By ſome act of the deviſor. Acts of the de- 
viſor amounting to a revocation, may be either 


by writing or in Pais. 


Firſt. W As if one, having made a 


will, afterwards make another will inconſiſtent 


Vide 3 Wilſon 
511, 512. 


therewith, but not expreſsly revoking it, this 


will nevertheleſs be a revocation; for, by making 


the latter will inconſiſtent with the former, the 


former is, in law, revoked ; the very making 


the latter furniſhing. a fact from which it muſt 
neceſſarily. be inferred that the former was in- 
tended by the teſtator not to ſtand; and then, 
when a man makes a will, and afterwards does 


omerhing by which it may be underſtood his | 


Mm4 intent 


1 
1." 


Vide 3 Mod, 


Rep. 206. 


Year Rook, 


2 R. Zo fol. 3. 


Which will he was made executor, and the plain. 
tiff replied, that the teſtator made another will, 


F intent is that the will ſhould be asg this, 


lands to his ſon, and by another will deviſe the 


fied the taking of the goods by virtue of a will 


was held a good replication, without a traverſe 
that the defendant was executor ; becauſe, by 
making of the ſecond will, which was contradic- 
tory to the firſs inaſmuch as he made another 
executor, the latter was, in law, revoked. 


circumſtance of a latter will's exiſting, though 
foundation to decide it to be a revocation of 2 


former will of land; becauſe the ſecond will : 
may be of things of another nature, as of goods; 


1 


in law, is a revocation. Thus, if a man deviſe 
his land to two, and, by another will, give it 
to one of them, and die, he to whom it is de- 
viſed by the laſt will ſhall have it. 

So, likewiſe, if a deviſor by one will give 


ſame to his wife; the latter will revokes the 
former, and ſhe ſhall have the land. 


Again, where, in treſpaſs, the defendant juſt. 


by which they were deviſed to him, and of 


and thereby did conſtitute, him executor ; this 


Rat it 1 Wen 1 hes: FEY mere 


expreſsly found by a jury, will not of itſelf be a 


or 


L771 
or it may be of different things of the ſame 


confirmation of the former; it can never, there- 
tre, be judged to be a revocation thereof until 
i be aſcertained to be contradiQtory thereto, 


Thus where, on a ſpecial verdict in ejectment, 
the jury found, that A. ſeiſed in fee of the lands 


in. queſtion, made his will, and, thereby, deviſed 


them in manner therein ſtated, and, after making 
that teſtament, viz. &c. he made aliud teſtamen- 
um in ſcriptis, but what was the contents thereof, 
or its purport, or effect they did not know; the 
queſtion was, Whether the latter will, ſo found, 


| was a revocation in law of the deviſe of lands 
in the former? And the Court declared their 
opinion, that they were not ſatisfied the ſecond 


will did revoke the former ; becauſe it was not 


found that any lands were deviſed by the ſecond 
will, ſo that it might or might not be conſiſtent 
with the former; and when the matter ſtood 
indifferent, the Court would not ſuppoſe a revo- 
cation of a will ſolemnly made. And this judg- 
ment was affirmed on n! to the e Houſe of | 


Fan 


4 e a latter will de en Bund s 
to be different from a former, yet, if it be not 
known in what that difference conſiſted, it will 


be 


gature, as other parcels of lands; or it may be 


Seymor et al. v. 
Noſworthy in 
ſcaccario Hard. 


374. S. C. Show. 


Par. Ca. 146. 


8. C. by the 


name of 
HFitchins 7. 
Baſſet, in 


Banco Regis, 
3 Mod. Rep. 


203. Comb. go. 


2 Sal k. 592. 
1 Show. 537. 
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hater with that of the former; it follows, tha 


will; chat depending upon the evidence it fur. 


SGoodͤright v. 
Harwood, 

3 Wilſ. 497. 

2 Blackft. 937. 
Cooper 87. 

7 Brown Ca. 


Parl. 344. 


making a will different from another will, but 


ment, the jury found that L. ſeiſed in fee of 


property, in 1748, by will, duly atteſted ta paſs 
real property, gave and deviſed all his real and 

perſonal eſtate of what nature or kind ſoever, 

or whereſoever, unto his dear friend: H. ; that, 

afterwards, in the year 1756, L. made and - 
| liſhed another will and teſtament in writing, 

the preſence of three ſubſcribing witneſſes, who 400 
atteſted the ſame; that the diſpoſition made by 
N L. in the will of 17 56, was different from the 


1 1 


* no revocation in law thereof; becauſe a will 
may be different from a former in giving of a rin 
or mourning, and yet may ſtand and be perfect 
conſiſtent with it. The revocation, therefore, 
not heing a conſequence of the mere act of 
making another will, nor the abſtract effect gr 


of the repugnance of the ſubject matter of the 


the contents thereof muſt be known to be in. 
conſiſtent with the previous diſpoſition, before it 
can be decided to be a revocation of a former 


niſhes of the change in the teſtator's mind; which 


can only be judged of by i, what 8 8 
in both iaumente. : 


Tinte * on a ſpecial verdict in eject- 


chambers, and having a conſiderable perſonal 


diſpoſition 


1 $39 ] 
alpoßtion in the will of the year 1748, 2 in 
what particulars was unknown to the jurors ; but 
that they did not find that the teftator cancelled 
zi will of the year 1756, or that the defendant 
i:firoyed the fame ; but what was become of the ſaid 
will, the jurors ſaid they were altogether ignorant. 
The queſtion was, Whether the latter will, be- 
ing expreſsly found by the jury to be different 
from the former, was a revocation of it ? Thoſe 
who argued, that the laſt will, thus found, 
revoked the firſt, attempted to diſtinguiſh this 
caſe from that of Hitebens and Baſſet, upon the 
grounds that, in this caſe, the jury were fo far 
tom being totally ignorant of the contents of 
the ſecond will, that they were enabled to find, 
and did find, that the diſpoſition i in 17.56 'was 
| different from that in 1 748 ; and they contended, 
that it concerned lands was ſufficiently found by 
the mode of deviſing, and that it extended to 
the eſtate in queſtion, was inferred from the 
teſtator's having 10 other eſtate which required 
te ſolemnities of the ſtatute of frauds. But, on 
the other ſide it was contended, that, before a 
latter will could be determined to revoke a former, 
it muſt be ſhewn to contain an inconſiſtent diſ- 
poſition, or circumſtances muſt be made out 
from whence that might be preſumed, as ſpoli- 
ation, or the like; but here the jury expreſsly 
| found, that od did not know in | what the diffe- 
rence 
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rence conſiſted, though they found it i differnt, : 
that nothing could be preſumed upon a ſpecia 
verdict; nothing ſpecifically appeared touching 
the will in 1756; and the arguments for itz 
being a revocation were fallacious ; for it did not 
appear what were the contents thereof, et de my 
apparentibus et non exiſtentibus eadem eft ratio; 
that preſumptions were always in the affirmatiye, 
there could not be any negative preſumption; 
that no preſumption could ariſe from a diver- 
fity, unleſs that diverſity were ſhewn and found; 
that therefore a ſecond will, in the dark, which 
neither the Jury nor the Court ever ſaw, and 
were wholly ignorant of the contents of, ought 
not to be ſet up; for, if it were, an heir might * 
avail himſelf, by deſtroying the ſecond will, to 
defeat both wills. And upon theſe grounds it 
was adjudged, in the Court of King's Bench, 
on writ of error from the Court of Common 
Pleas, that the latter will, fo found, was not a 
revocation, and the judgment below reverſed; 


and that reverſal was afterwards affirmed 1 in | the 
5 Houſe of Lords. | 


Bur ir f Kit ſeems. queſtionable, whether the 
preci ife falls in which a latter will, ſo ſet up as 
a revocation of a former will, differs from it, 
muſt neceffarily be found; for if the jury find 
0 dee that the * made by the ſecond 
wil 
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will is inconſiſtent with the deviſes contained in 


the former, that appears to be a ſufficient 


ground to decide che latter will a revocation; 
becauſe evidence may be laid before them to 
prove an inconſiſtent diſpoſition, or circumſtances 
to lay a fair foundation for preſuming it to be 
ſo, as ſpoliation or the like. Whether a revo- 
cation or not is ſometimes a queſtion of law, 
ſometimes of fa&, as where there are interli- 


neations in a will. Revocavit vel non appears 


to be like deviſavit vel non. All that ſeems 
neceſſary to be ſhewn on a ſpecial verdiet of this 


kind is, that the jury have found the ſecond 


will to be, in the particular in queſtion, repug- 


nant to or inconſiſtent with the firſt. In the 
principal caſe that was not done, the jury having, 
at the ſame time that they found the latter 
will different from the firſt, expreſsly declared, 
that they did not know in what the difference 


conſiſted ; the inference - from which ſeems to 


be, that the only reaſon they had to imagine 


it different from the firſt was, that another had 


been made, 


| A codicil likewiſe, if inconſiſtent with a pre- 
ceding will, is, in law, a revocation of it. | 
Thus where M. by his will, gave particular 


lands, and his perſonal eſtate to be laid out in 
„„ _.. +  Iandb, 


Attorney Gene- 
ral v. Lloyd, et 
al. 3 Atk. 552, 
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lands, | to charitable uſes ; and then by a coded, 
reciting his will, and that he had deviſed his lands 
to ſuch uſes ; © but that there had been an a0 
of parliament, intituled, © the mortmain act, 
« and being in doubt whether the deviſe made 
* by him to ſuch charitable uſes would be good 
ce or not, and being ſtill deſirous, as far as in 
« him lies, to confirm his ſaid will, neverthelek 
te jf, by the act of parliament, or by any conſtruc. 
< tion of law thereupon, the eſtate is not wel 
ce deviſed, and cannot go to thoſe uſes, then 
« and in ſuch caſe, he gave the lands to B. and 
ce his heirs.” Afterwards M. made another co. 
dicil, reciting as before, and © that being adviſed 
ce the deviſe of his lands would be void, and it 
cc being his intention the charity ſhould be con- 
e tinued, and being adviſed bis perſonal eſte 
cc could be given, he did therefore, by this co- 
cc gicil, give his perſonal eſtate to the charitable 
ce uſes before mentioned, and he did thereby 
cr give his real eſtate to B.“ Between the time | 
of making the will and the codicils the mortmain 
act paſſed; and the queſtion was, Whether, 
upon the conſtruction of all the inſtruments, 
the laſt codicil was a revocation of the firſt will; 
which turned upon the point, whether the laſt 
codicil, as to its revoking the will, was put ſingly 
upon the point of law, whether the deviſe was 
valid or not under che mortmain act; or whether 


1 (9 
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he teſtator, having been adviſed that his per- 
onal eſtate had been ſo much- increaſed as to be 
ſufficient to ſupport the charity (for the codicil 


taking the whole into his conſideration, viz. the 
point of law upon the ſtatute, viz. that the deviſe 


might make a good diſpoſition of his perſonal 
would be ſufficient for the purpoſe, meant an 


well deviſed to B. by the laſt codicil; the ne- 


ceſſary concluſion from which is, chat it was a 


revocation of the will. 


bot a codfcil lie hom a datien wide; 


vas made à conſiderable time after the will) 


of the real eſtate would be void, the fact that he 
eſtate to the uſes of the charity, and that it 
actual revocation of the will as to the real eſtate 


Court of Chancery to the Court of King's 
Bench, they certified that the real eſtates were 


from the nature of the inſtrument, has been held 


a total revocation of a diſpoſition varied therein 


from what it was in a former will, although no 


taking effe& together with it at 


expreſs clauſe of revocation be inſerted therein; 
for, a codicil being conſidered both in our law 
and in the civil law as part of a will, and 
the death of the 
teſtator, is, in its own nature, not intended to 
be a revocation of the inſtrument of the will, or 
of the „n diſpoſitions therein, further than 
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Willet v. San- 
ford, 1 Vez. 
1 78, 186. 
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as ſpecifically altered thereby, wnle/s it conta 
words of expreſs revocation. A codicil, therefo re 
is no revocation even of 'the particular diſpo. 


ſition 1 in a precedihg will to which it is appli. 


cable; except preciſely in the degree expreſſed, 


leaving the particular diſpoſition affected thereby, 


as well as the inſtrument, in all other reſpectz 


preciſely in the ſtate in which it finds them 


This was one of the grounds on which Lor 
Hardwicke relied in ſupport. of his decree in 


the caſe of Willet and Sanford. There one 
made his will, deviſing the bulk of his rel 


eſtate to three truſtees on certain truſts, and 
ſome particular lands to charitable uſes. He 
then made a codicil, which he publiſhed and 
declared ſhould be annexed to and be taken x; 
part of his will; and making ſome. alterations 


thereby in the diſpoſition of the truſt of the 
bulk of his eſtate, after reciting the deviſe to the 
charity, he deviſed the ſame lands, together 
with another piece of land, to the ſame three 
truſtees and two others, and their heirs, upon 
the ſame ſpecial truſts and confidences as in the 
will, and concluded with confirming all other 


parts of his former will. Upon theſe inſtru · 


ments it became a queſtion, Whether this truſ 
for the charity could take effect? The doubt 
aroſe from the circumſtance of the mortmain act 


having paſſed in the time * intervened be- 
tween 
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tween the making the two inſtruments. If the 
codicil revoked the will as to the charity, i it was 
clear that it could not take effect; becauſe 


after the act paſſed, was void. It was heirs 
contended by thoſe who oppoſed the deviſe to 
the charity, that, by the codicil, the deviſe both 
25 to the legal eſtate and truſt was revoked ; 
for the whole fee, at law, was certainly altered, 


by the deviſe to five truſtees inſtead of two. 


Ir paſſed to. different perſons in different man- 
ners; the truſtees muſt claim under the codicil ; 


an ejectment muſt have been brought in their 


five names; they muſt have joined in any con- 
veyance : the adding more land alſo ſhewed 


an intent to make a new regulation. But Lord 
Hardwicke was of opinion, that the beneficial in- 
tereſts and profits (that was the truſt) to the 
charity, was not revoked but confirmed by the 
codicil ; and one ground of his Lordſhip's opi- 
nion was, from the nature of the inſtrument which 
effected a deviſe only in the degree expreſſed; 


and, therefore, though the codicil effected a 
new deviſe of the legal eſtate by giving it to 
deviſe of the ſurplus profits, it left the truſt 


the will, 3 5 
Nn | 5 It 


the geviſe to it in the codicil, that being made 


the ſame truſtees and two others, and an alter- 
ation of the truſt eſtate by a variation of the 


tor the charity N the ſame as under 


I. 
{WY N 
: 6 1 ee 
ain 
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It ſeems chat if a man, by a ſubſequent will 

or codicil, make a diſpoſition different from 1 
former one under a falſe impreſſion, the i impulſe 
of which is the foundation of his will to change. 
his former intent; ſuch an act will be cong. 
dered only as effecting a contingent preſumpti 
revocation depending upon the exiſtence 9 
non-exiſtence of that fact. As if one having 
previouſly deviſed to A. afterwards, by another 
will, without deſtroying the firſt, or by codici, 
deviſed to B. ſtating her to be his wife, ſo tha 

it may be underſtood that he intended her to be 

jj a benefited in that character only, and it turn ou 
= that ſhe was married before and had a huſband 
Ei living, neither of which facts were in the de. 
viſor's knowledge; ſuch deviſe or codicil wou 
not operate as a revocation of the former vil, 
becauſe it depends upon a contingency which 
fails. Again, ſuppoſe one deviſed land to A, 
and afterwards, by a codicil, reciting the former 
will, and that he was adviſed that A. was dead, 
gave the ſame land to B —if A. were alive, B. 
could not take ; becauſe the codicil would not 
be a revocation of the wil under ſuch circum- 

ſtances. 


But care muſt be taken to diſtinguiſh between 
caſes like the foregoing, where tlie teſtator ach 
under a falſe impreſſion, originating from a dt 
* VVV 


— 


1 I 


though the reaſon which he gives for his ſubſe- 
quent deviſe is falſe, yet no deceit is practiſed 
opon him; for, although in caſes of the firſt 
ſort the deviſe will be void if the fact be other- 
wiſe than as the teſtator underſtands, yet, the 
law will be different in inſtances of the latter 
kind. Thus, if one having a niece who is 
married, and whoſe huſband is living, having, 


ſubſequent to the marriage, deviſed his eſtate 
to his niece, afterwards make a will in theſe 


terms, Viz. © Ir being doubtful whether, ac- 


« cording to the rules of law or equity, I may 


« deviſe my eſtate to the ſeparate uſe of my 
« niece, I therefore give and bequeath the ſame 


© to my good friend B. and his heirs for ever; 
it ſeems queſtionable whether, on ſuch a diſpo- 
| ſition, a court (grounding its deciſion upon the 
principle, that where the reaſon which a man gives 


| fur his deviſe is falſe, there his deviſe ſhall fail ;) 
would ſay, that, the law in the caſe put being 
now fixed and ſettled and not doubtful as ſtated 


by the teſtator, this deviſe ſhould be void, and, 
conſequently, not work a revocation of the for- 


mer will, :hough the latter was founded on that 


reaſon; as ſuch a doctrine might be carried to 


an extent which would render the effect of teſta⸗ 
mentary diſpoſitions even ſtill more uncertain 
and Capricious than it is. 


ceit practiſed upon him, and thoſe where, al 
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another. In this caſe, and in caſes of the like 
fort, the deviſe not being put upon the point of 


| doubtfulneſs of the point of law, and depending 


the deviſe upon a fact in his own knowledge, 


upon the reality of the fact which he conceive, 
himſelf to know, whether that ſhould come oy 


ſecond codicil; the words of which are, © that the 
c would be void, and it being his intention the 
« his perſonal eſtate can be given, he does there- 
te to the charitable uſes before mentioned, and 
© the charity) to M.“ Now here the teſtator ho 


put his diſpoſition upon the fact of his being 


knowledge, and he grounds his deviſe which he 
then makes upon the fact of this advice, with. 
out reference to the reality of the law, though 


1 548 J 


Both the preceding caſes may alſo be again 
diſtinguiſhed from caſes, where the teſtator put 


and grounds his deviſe upon that fact, and not 
in the event according to his conception or not: 
An inſtance- of this kind may be found in the 
caſe of the Attorney General and Lleyd, in the 
ce teſtator being adviſed the deviſe of his lands 


c 


A 


charity ſhould be continued, and being adviſed | 
te fore, by this codicil, give his perſonal eſtate 
te his real eſtate (which he had before given to | 


adviſed, and not on the ſoundneſs of the advice; 
for, his being adviſed was a fa& in his om 


that ſhould come out upon the event one way of 


law, but upon the fact of the advice of the 


upon 


L489 1 
upon the latter fact, and being made in conſe- 
quence thereof, will be good, let the point of 
jaw turn out which ever way it may; the deviſe 


will conſequently work a preſumed revocation 
of the former diſpoſition to the charity. 


But, where a latter will is the inſtrument by 
which a former is revoked, the revocation effected 


thereby is ambulatory until the death of the teſta- 
tor; for, although, by making a ſecond, the teſta- 


tor intends to revoke the former, yet he may 


change his intention any time before his death, 


(until which neither of his wills can have oper- 
ation;) and then the latter, being a revocable 
inſtrument itſelf, and only affecting the former 


as far as it is itſelf efficient, being revoked 
is as no will ; the conſequence of which is, that 


the firſt will, never having been cancelled, but 
remaining entire, ſtands in like munter 8 if no 


other MR been Wr 


Thus where n made a will of his 
lands, and afterwards gave the ſame lands to 


the ſame perſon by a latter will but omitted to 


cancel the former, and afterwards cancelled the 


latter, and both wills were in the teſtator's cuſ- 
tody at the time of his death, the ſecond can- 


celled, the firſt uncancelled. The queſtion was, 
2 under theſe circumſtances, the firſt will 
Nn ä 


| 


Was 


Goodright v. 


6 Glazier, 
4 Burr: 2512. 


et vid. Perk, 


fol. 210. ſec. 
479. 44 Aſs. Pl. 


36. M. 44 E. 35 
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was to be conſidered as revoked, and the de. 
viſor conſequently dead inteſtate ? It was con. 
tended, on the behalf of the heir at law, thy 
the ſecond will was a complete inſtrument at the 
time when it was executed, and clearly proved 
the teſtator's intention. of revoking the former, 
that the execution of it was as much a revocation 
of the former as if the former had been thrown 
by him into the fire; that the preſervation of 
it was merely accidental and of no conſequence; 
that having been totally extinguiſhed it could 
never revive, it remained a mere nullity ; that 
no ſubſequent event could hinder the execution 
of the ſecond will from operating as a revo- | 
cation of the former; that the ſecond will there. 
fore was the teſtator's only ſubſiſting will ſo 
long as it remained uncancelled, and when he 
thought fit to cancel and deſtroy that, it became 
manifeſt, that he intended to die inteſtate, and 

that his heir at law ſhould take. Sed per Curian, 
a will is ambulatory till the death of the teſta- 
tor. If the teſtator let it ſtand till he die, it is 
bis will; if he does not ſuffer it to do ſo, it is 
not his will, Here, though the teſtator made 
two wills, yet the ſecond will never operated; 
for it was only intentional, and the teftator 
changed his intention, and cancelled the ſecond, 
ſo that it had no effect, it was as no will at all, 
Dei cancelled. before his death then the for- 

. e Od mer, 


E 551 1 

wer, which was never cancelled, ſtood as his 
will; for none of the caſes of revocations in law, 
by alteration of circumſtances, applied to this 
fort of caſe, and i it was clearly not a revocation 
within the meaning of the ſtatute of frauds, 


none of the circumſtances delineated in that 
ſtatute exiſting 1 in this caſe. 


Vid. Sec. 6. 


But, if a prior will be made, and then a fub- Vide Cooper 
ſequent one expreſsly revoking the former, in 5 

ſuch caſe, although the firſt will be left entire, 

and the ſecond will afterwards cancelled, yet the 

better opinion ſeems to be, that the former 
is not thereby ſet up again. So, if a teſ- id: Dog! 4. 
tator having made a new will, actually cancel 

the former will by tearing off the name and 1 
ſeal, &c. and afterwards cancel the latter will, ll 1 i 
the former will is not revived thereby, al. i 
though a counterpart thereof be found in his 
poſſeſſion uncancelled and undefaced : becauſe, i 
in both the preceding caſes, the revocation is an 
expreſs, independant, ſubſtantive act, by which 
the former will becomes to all intents and pur- 
poſes; void and incapable of taking any effect, 
ualeſsas a new will by force of a EE: 
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Both 3 1 * alluded to oc· 

curred in the caſe of Burionſbaw againſt Gilbert, 

wherein a caſe was ſtated for the opinion of 
| 1 n . | the 
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Burtonſhaw 
v. Gilbert, 


Ccoper 49. 


t 3 1 


the Court of King's Bench on the following facts, 


N. in 145 $9, duly executed his laſt will and 


teſtament, and alſo a duplicate thereof, hut at the 
ſame time declared that it was not a will to his 
liking, and that he ſhould alter it. Afterwards, 
in 1761, he made another will, which was af 
duly executed, the deviſes in which were dif. 
ferent from thoſe in the will of 1759, and at 
the end of ! it there was a declaration, by whick 
he revoked all former wills. After Executing 
the latter will, N. took one part of the old 


will in his hands, tore off the name and ſeal, and 
directed the perſon who had made the new will 


to cut off the names of the witneſſes to the old 


one, which he did in N. “s preſence. N. at the. | 
fame time faid that a duplicate of the former 


will was in the hands of W. a deviſee therein. He 


then delivered the new will to the perſon who 
made it, requeſting him to take it away with 
him to his houfe, and keep it, for reaſons which 
he mentioned. Afterwards a principal deviſee in 
the laſt will died, ſoon after which the teſtator | 
ſent for the laſt will, and in 1762 had this wil WF 
returned him. The teſtator, before his deatl, 
ſent for an attorney to make a new will, but be- | 
came ſcnſcleſs before he arrived. On his death, 
one part of che will of 1759, and alſo the will of 
1761, were found together i in a paper, both can- 

N Phe other Py of the will of 1759 was 


; 8 found | 


t 3 7 
ſound uncancellea” in the teſtator $ room among 
other deeds and papers; how it came there did 
not appear; but W. a deviſee therein, was in the 
houſe when the fearches were made. And the 
queſtion was, Whether the teſtator died inteſtate 
or not, that is, whether the will of 1759 was re- 
voked? Andi it was held, that the will of I7 59 was 


clearly revoked : Firſt, by the new will of 1761, 


which was a complete, legal, and effectual will, 
and would have revoked the former whether 


it had been cancelled or not, becauſe, at the 


end of it, there was a declaration, by which 


he revoked all former wills: ſecondly, becauſe 


the teſtator had n cancelled the will FO 


1759. 


In the preceding caſe, it was attempted to ſet 
up the uncancelled part of the will of 1759, 
which was found among the teſtator's other 
deeds, as a new will; upon the ground that, i in 
this caſe, there were circumſtances equivalent to 


a new will; for, firſt, a favourite deviſee under the 


ae 52 


will of 1761 having died, and by her death the teſta- : 


tor's intentions under that will being defeated, he 
had cancelled it; ſecondly, that the teſtator had it 


in view to make a new will, and therefore there 


was the ſtrongeſt evidence of his i intention not to 
die inteſtate; But the Court held that the firſt will 
was, upon every principle of law, clearly revoked, 


and 
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vide Welling- 


ton v. Wel⸗ 
Ungton, 4Burr. 
* 


E 554 1 
and could never be ſet up again but by a new will; 


and that theſe facts vere not ſufficient to then 
that this uncancelled part was intended * ſuch; 


for, although it was among the teſtator's Papers 
it did not appear how it came there, with what 
view, upon what meſſage, or under what circum. 


ſtances. Whether the teſtator ſent for i it or not 


was fotally in the dark: its being therefore; in 


or hy l no en r its being fer up 
N the b was et, ; 


0 Seco ody. By afts in * a g to a re- 


vocation in conſtruction of law. Such a revo- 

cation may be effected in two ways; firſt, by , 
total alteration in the circumſtances of the de. 
viſor; ſecondly, by an actual or Intended alter 
Kon in the e of 5 deviſar... 


a» 


"Furſt. No oe in es cipro of 


the deviſor, except that of a marriage and having 


iſſue ſubſequent to the making his will, has as 


yet been determined to be a revocation of 3 
will previouſly made; but that has been conli- 


dered as producing fuch a change in a man's 
ſituation, as furniſhes, a fair ground to preſume, 


that there muſt have been a change in his mind, 


1 the r of * nn 


6 v4 
"+ * 


PY o 


Thus 


. 
Thus, in the caſe of Brown and Thompſon, it 
was held by Sir Jahn Trevor, Maſter of the 


Rolls, that a ſubſequent marriage and having 


children was a revocation of a will of land; and 
a bill filed by legatees claiming legacies . 


on the eſtate 85 fuch will was diſmiſſed. 


And, upon the ſame is it was decided 
in the Exchequer, upon a will, made by one in 
the life-time of a former wife who died without 
iſſue, whereupon he married a ſecond wife by 


whom he had iſſue; that the teſtator's ſecond 


marriage, and having iſue by that marriage, 


was à total revocation of the will made in n the 


fe-time of bars firſt We” 


Brown v. 


Thompſon, 
heard at the 
Rolls, 1 Will. 
304. in notes, 
Sth Dec. 1701. 
I Eq. Ca. Abr. 
413, Pl. 15. 
vid. inf. 556, 
This decree 
reverſed. 


Chriſtopher v. 


Chriſtopher, 
cited 4 Burr. 
2182. in Scac- 


| cario, July 


1771. 


The ſame cs occurred in the caſe of Mrtg- v. 


SHragge againſt Stone. In this caſe there were 
two wills. 
in 1764, by which the whole eſtate, real and 


perſonal, was deviſed to a ſtranger. The teſ- 


tator married in 1765, and had iſſue in 1766. 


Stowe, at the 


Cockpit, 


The firſt will was made in Jamaica 


Afterwards, on the 10th of OZober 1766, the 
| teſtator made another will, which was in his 
own hand- writing, but not duly atteſted ac- 


cording to the ſtatute of frauds, by which he 
deviſed his eſtate, real and perſonal, to his wife 
It had been decreed in the 


in truſt for his ſon. 


22e March 


1773. cited 


Dougl. 35. 


Court of Chancery in Jamaica, that. the marriag riage 
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Brown v. 
| Thomp'en, 
1 Eq. Ca. Abr. 
413 PI. 15. 


ö and birth of a child, d the ſecond wil, 
amounted to a revocation. as to the perſonalty, 
but not as to the real eſtate. But, on appeal to 


Grey, Chief Juſtice, and Sir Eardly Wilmot, he. 
ing preſent) the decree as to the real eſtate wa, 


law, an implied revocation of the will of 1764, 
No notice was taken of the ſecond weil 1 in the 
order of reverſal. 


| ſtrong by the circumſtance of the teſtator's having 
made a ſecond will, which, though ineffectual to 


the will had been, in the conſideration of the teſta- 
tor, revoked 58 the RC and a; & children, 


ſumption, that the teſtator's intention with re. 
gard to his property was, by marriage and having 
a child, altered, yet, collateral circumſtances 
have been conſidered as rebutting this conclu- | 
ſion. Upon this principle, the decree of Sir | 


[| 556 ] 


the Privy Council, (Parker, Chief Baron, D- 
reverſed, and it was declared that the ſubſequen | 
marriage and birth of a child were, in point of 

This caſe is rendered edu the more 


paſs lands, was certainly ſuch an act as ſhewed 
the teſtator's intent to revoke his will by another 
will, and, thereby, rebutted the preſumption that 


But, n ah cata of. the . 
e will was not ſufficient to rebut the pre- 


To Trevor, diſmiſſing the bill in the before- 
mentioned 


E 
mentioned caſe of Brown and Ibompſon, was re- 
verſed by Lord Keeper Wright, and the legacies 
given by the will directed to be paid; for, in 
that caſe, the teſtator had deviſed a legacy of 


500 J. to his brother, and other legacies to other 


perſons, and his real eſtate he had given to E. C. 
and her heirs, which was the perſon with whom 
he afterwards intermarried, and whom, on his 
death, he left privement enſeint with a ſon; and, 
therefore, although the Lord Keeper was clear 


of opinion, that an alteration of the teftator's cir- 


cumſtances might be a revocation of a vill of 
lands, yet, he thought the alteration of circum- 


ſtances here was not ſufficient for that purpoſe; 


for no injury was done any perſon, and thoſe 


whom the teſtator was bound to provide for were 


taken care of. 


Supra 555. 


And this preſumption, of a change of the 


teſtator's intent as to the diſpoſition of his pro- 


perty, being an equity riſing out of the par- 
ticular circumſtances of each caſe; it may, like 


every other preſumption, be rebutted by any 


5 kind of evidence, t or written. 


Thus 3 N. ſeiſed in fee, inter alia, of 
the eſtates in queſtion, in June 1770, being a 


widower without children, and his ſiſter A. being 
his heir at law, made his will in writing duly at- 


teſted, 


Brady v. Cubitt, . 


Dougl. 31. 
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truſtees for the purpoſe of ſecuring to his intended 


[ 558 ] 


teſted, and adds deviſed the ſame a to 
truſtees, to the intent that the Chancellor, Maſter, 
and Scholars of the Univerſity of Cambridge, and 
their ſucceſſors, ſnould receive an annuity thereout 
upon truſt to be applied as directed in a book 
covered with marble paper, of his own hand. 
writing, &c. by the will referred to; and ſubject 
to, and chargeable with the ſaid annuity, and the 
powers and remedies for recovery thereof, in 
truſt for his own right heirs and aſſigns for ever. 
The will did not contain any deviſe of any other part 

of the teftator's real eſtate. After making this | 
Will the teſtator married, but, previous to the 
marriage and after making the will, he conveyed 
certain lands, of the annual value of 1230. to 


wife a clear yearly ſum of 800 J. in caſe there 
ſhould be no ſon of the marriage, and 600 l. if 
there ſhould be a ſon, by way of jointure and in 
bar of dower, with remainder to himſelf in fee. 
The eſtates deviſed by the will were not com- 
priſed in this conveyance, The teſtator had 
iſſue of the ſaid marriage one daughter. After | 
her birth, he, continuing ſeiſed as aforeſaid, ſub- 
ſeribed his name to another paper- writing in the 
preſence of three witneſſes, who, at his requeſt, 
ſubſcribed their names thereto in his preſence and 
in the preſence of each other, the effect of which 
was as follows; viz, Memorandum of what J. N. 
5 eee 


I 591 
ſaid in the preſence of A. B. and c. bee 
day of —— © That as his will was made before he 
« married a ſecond time, he had there deviſed his 
« eſtate to his heir male; and then after men- 
tioning other circumſtances it ſtates, © that he 


« alfo particularly deviſes, that the college gift 


« may be paid and diſpoſed as he has in the ſaid 
« will directed. The parchment book reſpect- 
« ing the college gift is to ſtand. Mr. B. 
« had inſtructions for this and drew it up.” But, 
before the ſigning of this paper by J. N. he 
{truck out this latter part of the memorandum 


by drawing his pen acroſs it, ſaying to the perſon _ 


who reduced it into writing, you may draw 
« your pen through what you have now written, for 
« there is a parchment book with the will in the 


« bands of B. that mentions all about it.” Soon 
after this the teſtator died. And one queſtion 


was, Whether this will, and the deviſe therein to 


the charity, was revoked by the ſubſequent mar- 
riage and birth of a child? And it was held that 
it was not ; for, a ſubſequent marriage and birth 
of a child affording a mere preſumption, which 
in this caſe, as in every other, might be rebutted 
by every ſort of evidence, the declaration of the 
teſtator as to drawing the pen through the 


latter part of the inſtrument laſt executed and 
referring to his will as a ſubſiſting inſtrument, was 
decifive evidence to rebut the preſumption that 


the 


., 24 
12 
9 4 n 
4 1.5 
y I” 
41 RUS 
= |; \ 
* * 1 
5 67 0 
1 5 
| 1 
. 
BAN 
TRA mt J 
3 * «i 43x 
' 2141 
„ 44 
9 | Lb, 
"EF ! 
pw 1 
7 e 
Haine 
4 4 v1.7 
n 
iii 
: "1118 
Winnt 
14 7 fl 4 
"M] 141 
81 42.1 Y 
nnn 
N 1 
Hein 
Jaan 
Rn, 
- 11 » 
4 = 'T. + 
inen 
4 WANT 1 
3 Win 1 
1 4 
ee 
MN An 
8 „0 
enen 
oe 
0 1 
eee 
} nn 
50%} 
= 1 
een 
1 
7 
. 
_— 
in 1 
1-7 FT. 

; 8 . 
\ 185 
* " 
e 

* 9 
. 3 1/7 
>. * 
18 
19 . ii 
— þ v 
* of «+ 
» l 11 
* 1 4 
9 * 5 
Ni 
* Ai 
14808 
N 2 0 
A; 
1 1 
I 4 * 
_ 
1 
VF. 70 [1 
\s 41 
n. j 
. . 
' {1% 
. 
0 Ni 
7 NJ. 

_ 
Nan 
e 

1 
HA! 

; | N. 
f 7:1 1 
KK = 
___ { 

{ ot 
18 
NN 
. PY int 
[4 7 
1 
N. 
. 
. 118 
of. 1991 
GOOD! 
ang tr ont 
5 [1 9 
n 
008-4 
1:09:39 
i . 
1. 
ien 
* 
893 
o Ry 
NY 
1 * 
"i nas [| U 
1 1. 
W197" 
. 
1 1 
e 
__—_— 
IT kh 
WE 1 
i I 
"= 
1 1 
1 41 
©! 
14 
F if 
„ * 
LY i $i 
+» 20 
1 U 1 
* ſ 
ad 
1 1 
19 5 
n 
* N = ? 
124 4 
: . * 
1 

g a"; 

. : 1 
105 

117 
HEE 
What) .: 
TH IRE 
1 
1 5 
1 
os. by? 
56h ; 
$ | þ 
1 
0 
W 
80 9 
$50 
4 
8 
18 


D 


— 
N * 5 
_ — — 2 — ———— F 
— A F<, Lee 22 * ay 
+ 1 Ie wo — — 
— — SE 
: Hr TS er WOE IN 


—— - — — _ % 

— - = X 2 — a 4 . 2 339 — = 4 ——— 

23 7 — - . . —_— oo — 3%” — 2 3 THEY 7 D N E — = - 
C4 G —— — — — — x ks : bo = — = — 

_ —— — — RT r . 75 EASY bY > 2 — EW RE — — > 2 * age en > - 5 — IL 
—_ — — 2 _— EDI nat, on ä . ooo a een he SES — 2 N — = S But, — — — 2 * I 
2 SS —— 4 — 23 ee 2 2 Ein a on —— fe . — 5 5 8 N 3 —— — —— — — —. —— — A — 
7 — — 2 He. = —— — 5 — : 3 ITY 7 2 - > AL ne E = — — — — — * 

—— ͤ — S = 7 oy. = -£ 8 rn . A . - —_— — 7 8 2 — ID Er OH A enin” — As _ 
1 — — = — — — — * — 9 ee 
— — — — — — — 


— OS, 5 - 


> gent rn mW 
2 FT, * r 
wy % I 8 
* —— 8 
* r 
. — 8. — — 
= 8 
rr = 


| Voupra 555. 


parol declaration reſpecting the will been want- 
ing, the marriage and having a child would, 
under the circumſtances of the preceding caſe, 
have furniſhed ground for preſuming a revoca. 


a total diſpoſition in the caſes of Chriſtopher and 


ſonal property ; becauſe by making an executor 
the whole is diſpoſed of. In ſuch caſes the 
inference is exceedingly ſtrong in favour of the 
wife and children, but it by no means follows 
that a like preſumption is furniſhed when the dil. 
| Poſition is only of a part of the teſtator's effects 
Many reaſons may be found why a man, though 
having a wife and child, ſhould leave a conſider. 
able ſhare of his fortuneto go elſewhere. Suppoſea 


dͤ̃viſed all his real eſtate to the uſe of his children 
when he ſhould have any, would his ſubſequent 
marriage and birth of a child furniſh any ground 

to preſume a change of his intent as to a diſpoſition 


50 1. 


the change of his circumſtances ae of in 
intent to revoke. 


But it ſeems ih 2 * the 


tion; for, there has as yet been no caſe in which 
the marriage and birth of a child has been held 
to raiſe an implied revocation, where there haz 
not been a diſpoſition of the whole eſtate. It was 


Chriſtopher and Spragge and Stone, and it always 
has been a total diſpoſition in the caſes of per- 


man had given ſeveral legacies by his will and had 


o 


f 361 ] 


0 6 now in the preceding caſe the teſtator diſ- 
poſes of a ſmall part of his eſtate to a charity, and 
then, in contemplation of his marriage he ſettles 
800/. a year upon his intended wife, with re- 
mainder to himſelf in fee; it is clear therefore 
that he contemplated the change in his ſituation 
after the will made, and provided for it as to his 


wife, and it may be reaſonably ſuppoſed that as to 
| his children he meant to keep them in his power. 


There is ſufficient undiſpoſed of by the will. 


amply to provide for them. What ground is there 


then to preſume that he might not ſtill entertain 
the intention of deviſing to the charity that part of 
his property given them, before marriage, by his 
will? There ſeems none, unleſs it can firſt be 
eſtabliſhed as a clear propoſition, that every man 
who marries and has a child muſt neceflarily 


intend, that all he has 1 in the world ſhall become 


theirs. 


The decifion in hs caſe of Shepherd. 5 
Shepherd, though it aroſe on a will of perſonal 
property only, ſeems to furniſh a ſtrong ground 


in ſupport of the foregoing obſervation ; for the 


rules of preſumed revocations are the ſame 


whether applied to diſpoſitions of real or perſonal 
property; in both caſes: they equally- turn upon 


the intent : and then the judgment on that caſe 


Shepherd vert. 


Shepherd, vid. 


Dougl. Rep. 


38. Note (4000 
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ſeems to lay the foundation for the principle, = 
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that it muſt be a comets family diſinheriſon by 1 

will made before marriage that furniſhes a ground 

for a preſumed revocation by marriage. In tha 

caſe, Shepherd the teſtator having made his will, 

after ſome ſmall legacies to his collateral relations 

conſtituted his wife reſiduary legatee. After the 

making of the will, viz. in 1673, his wife wx 

brought to bed of a daughter upon whoſe birth the 

teſtator added a codicil whereby he directed tha 

the legacies ſhould be paid, and that an annuiy 

of 300 J. per annum ſhould be ſecured on the rej. 

duum and paid to his daughter. The codicil and 

will were found together. In 1765 another 

daughter was born, and in 1768 a ſon, who was 2 

poſthumous child, the teſtator being dead about 

fix months before his birth. And the queſtion, 

on a caſe ſent out of Chancery by Lord Camdz 

for the opinion of Sir George Hay, was, Whether 

the ſubſequent birth of children was a revocation 

of this will? And it was determined that the ſub 

ſequent birth of children, even in caſe of per- 

add ſonalty, did not amount to a revocation? Vet 
1 the caſe in Cicero, the principle of which has fre- 
+ Ch. e 3%. ee been applied to inſtances occurring in 
our own courts, ſeems to warrant a contrary con- 

cluſion, if the caſe were of a father's dying and 

8 leaving all his fortune to a ſtranger, under the 
„ idea that he had no child, and then having 
| poſthumous child born, The propoſition is thus 

* * "IT WE put 
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put by that great orator. Pater credens filium ſuum 
eſe mortuum, alterum inſtituit heredem. 
Imi redeunte, hujus inſtitutionis vis eft nulla, . 


As to the effect of a woman's marriage on her 
will, made previous thereto, it ſeems queſtionable 
whether the circumſtance of marriage alone 
amounts to a preſumed revocation, but it is per- 
fectly clear that it at leaſt ſuſpends the will during 
the coverture, ſo that if ſhe die previous to the 
determination thereof by the death of her huſband, 


Filio © 


Cic. de Oratore, 


Vide Forſe an d 
Hembling, 
4 Rep. 61. S. C 

1 Anderſ. 18. 
Gouldſb. 109» 


— 


her will is thereby countermanded ; becauſe the 


making of a will is but the inception of it, and 


it doth not take any effect until the death of the 


deviſor; for omne teſtamentum morte conſummatum 


eſt, et voluntas eſt ambulatoria uſque extremum vite 
And then, as the law will not allow that 
a feme covert may make any deviſe, for the pre- 


exttum. 


ſumption that the law has that it will be made by 
conſtraint of the huſband, ſo the law will not 


ſuffer the continuance thereof after marriage, for 


the preſumption that the huſband by conſtraint 
might cauſe her againſt her will to revoke or con- 
tinue it. Therefore, as it would be againſt the 


nature of a will to be ſo abſolute, that he who 


makes it, being of good and perfect memory, | 


cannot countermand it ; and as to permit a feme 


covert to revoke her will would be open to the 


objection of compulſion ; the law, to avoid both 
O 0 2 
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Vide Plowd, 
Com. 343. 


4 Rep. 6r a. b. 
And. 181. 
Gouldſ. 109, 
et vid. Sackvill 
v. Ayleworth, 
I Vern. 105. 


cumſtances a man cannot have any will, therefore 
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inconveniences, conſiders the raking of a huſband, 
being a woman's own act, to amount to a coun. 
termand in law, at leaſt ſo long as the overture 
continues. 


But if the huſband die, leaving the wife fur. 
viving, then the will, it ſeems, will revive and, 
on her death afterwards, take effect as if no mar. 


riage had intervened. Therefore if a fee felt 


make her will the firſt day of May and give land 
thereby, and, afterwards, the tenth day of May 


marry, and her huſband die the twentieth of 


May, and afterwards the woman die the thirtieth 
of May, the deviſe, it is ſaid, is good; becauſe 


it does not take effect until her death, at which 


time ſhe was diſcovert as ſhe was at the t time « 


making the will. 


* 


But, an alteration in the circumſtances of the 
deviſor as to his perſonal capacity, which renders 


him phyſically incapable of making or revoking 
a will, does not, in itſelf, amount to a revocation. 


As if a man of ſound memory make his will, and 


afterwards, by the viſitation of God, become of 
unſound memory; this act of God will not in 


law be a revocation of his will, which he made 


when he was of good and perfect memory. The | 


reafon for which ſeems to be, that in fuch cit- 


from 
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om that time he muſt be conſidered as in. the 
ſtate of a non- entity as to the exerciſe of the 
powers of willing or revoking. Such a change 
of circumſtances conſequently furniſhes uo ground 
for a preſumption one way or another. 


$Sccondly. By an actual or intended altera · 


tion in the eſtate of the deviſor. 
Firſt, by an actual eee in the eſtate of 
| the de viſor. : 
On this part of our enquiry it is neceſſary to 
obſerve, that the principle which governs in caſes 
of an actual alteration in the eſtate of the deviſor, 


js clearly diſtinguiſhable from that which governs 
in caſes of an intended alteration only; for in the 


former caſes the revocation is a conſequence of 
law. uninfluenced by, and independent of, any 


intent in the deviſor to revoke or not; bur, 1 in 


the latter caſes, the revocation is an inference from 


the fact, as furniſhing a ground to conclude that 
ſuch was the intent of the party. It will be ne- 
ceſſary for us therefore, if we wiſh to have a clear ; 
conception of this part of our ſubje&, cloſcly to 
attend to this diſtinction, as we ſhall find ſeveral 
nice and Important conſequences depending 5 


thereupon. 


There is no feature in our law more promi- 
nent, than chat of an uniform ſolicitude on 
0 0 3- e 
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every occafion to favour the whe and prevent 
his diſinheriſon; this anxious attention to the 
intereſt of the lawful repreſentative has intro. 
duced into our law reſpecting deviſes this fixed 
principle, namely, that, as at the time of the in. 
ception of his- will a man muſt be ſeiſed of the 
eſtate he deviſes, ſo the law requires that ſuch 
eſtate ſhould remain in the ſame plight, and 
unaltered, to the time of its conſummation by his 
death; and that his original intention in re. 
ſpect thereto ſhould continue unremittingly the 
ſame until the object of it takes effect when the 
will is conſummated thereby: and, therefore, 
not only any alteration or new modelling, which 
makes it a different eſtate, but alſo any intent of 
the owner to alter or new model the eſtate, will, 
in conſtruction of law, render a diſpoſition of it 
by will invalid. In this chapter we ſhall trace 
this principle in a variety of inſtances to which i 
has been applied, with all the ſubtlety and nice 


diſtinctions of artificial reaſoning and technical 
: Giquiſition. 


1 irſt, then, as to an aftual alteration | in the 
: eſtare deviſed. 

Any alteration of the eſtate will, at law, 0 ope- 

rate as a revocation, whether it be made by ad 


*, the Party; by act of a ſtranger ; or by aft of 
law. 
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I 
Firſt, by act of the party. 

It is almoſt unneceſſary to obſerve that, in con- 
ſormity to the firſt of theſe rules, any actual ſale 
or diſpoſition by a deviſor of his real property 
to a third perſon, after making his will reſpecting 
it, will be a complete revocation, 
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This rule has not been eongined to caſes of 
alterations by an actual diſpoſition to third per- 
ſons, but has been extended to the caſe of an al- 
teration in the legal eſtate, although in effect it 
leaves the teſtator, as to his beneficial intereſt in 
the thing, in the ſame plight in | which he was 
before it took place. 


Ihe firſt inſtance of this kind that occurs in „ Role Abr. 
our books is in Mich. 44 E. III. which is the 4 E. il. 3. 


caſe of a man, ſeiſed in fee of land deviſable by Berner, 


| teſtament in an ancient borough, who made his 20 fe. E 
8 7 


will when he had two ſons; but, they dying, he vb 
afterwards aliened the land in fee, and took r 
an eſtate in fee, and died without any new agree 

ment to the will; and thereupon it was held that 

the will was void; for the alienation was a diſa- . 
greement to it, and, therefore, without a new ex- 

preſs agreement it could not be taken as his laſt 

will, vecauſe it had been once revoked. e 


So if a man deviſe land to J. J and alter⸗ 1e Abe ge, 
wards make a feoffment in fee of it to'a ranger 5 ag 25 
Oo 4 


et vid Pitt v. 
Langford, 


1 Show. Rep. 


92, 93-5. C. 
Rep. T. Holt 


431. 


1 Roll. Abr. 
616. Q2. 


Agreed per 
Cur. in Mon- 
tague and 


Jeffries. 


. F. 1 Atk. 


Dver 143 a. b. 
eee Did , 17. 


Bur tovne v. 
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to the uſe of himſelf in fee, although he has hig 
old eſtate, yet this is a revocation ; for his intent 
was to have it by the new limitation, and he by 
the. feoffment paſſed an eſtate, and the n 


reveſted it in him, which is as @ new purebaſe. 


Again, if a man deviſe land to J. S. in fee, and 
afterwards make a feoffment in fee to another 
to the uſe of himſelf for life, the remainder to his 
wife for life, the remainder to his own right heir, i 
fee ; although here he has his old reverſion, yet it 
ſeems his intent was to have it paſs by the livery, | 
and to be in by the ſtatute and the limitation, 
and ſo as a new purchaſe ; and, for that reaſon, it 
ſeems this is a revocation of the will as to the 


fe, and not confined to the eſtate for life of the 


And the operation of the conveyance will be 
the ſarne, if it be made by leaſe and releaſe or 
bargain and fale. 


Thus where B. in 1714, by leafe and re- 
leaſe, conveyed certain eſtates in H. to himſelf 
for life, remainder to his firſt and other ſons 1n 


tail, remainder to B. for life, remainder to his 
firſt and other ſons in tail, remainder to the right 
heirs of B. ſubject to a power of revocation by 


any deed or writing under his hand and ſeal, &c. 


ſo as 5 that, a at the time of ſuch revocation, he ſettled 


other 
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other land in Yorkſhire free from incumbrances 
to the ſame uſes. B. afterwards made his will in 
1729, and, thereby, among other things, deviſed 


a] his lands in Tortſbire and elſewhere to truſtees | 


upon truſts therein mentioned. Then B. in 1730, 
by leaſe and releaſe, intended by him as an exe- 


cution of the power of revocation reſerved in 


the former deeds, conveyed a diſtin eſtate in 
Yorkſvire to the uſes of the former ſettlement in 


1714, but this eſtate was deficient in value and 
ſubject to a term for ſecuring children's fortunes, 


and, therefore, the ſettlement of it not a good ex- 

ecution of the power reſerved in the former deed. 

But the leaſe and releaſe, in 1730, being made 
ſubſequent to the will of 1729, was clearly held to 
be a revocation of the will quoad the deviſe of the 

Yorkſhire eſtate, as part of all the teſtator's lands 
&c. in Yorkſhire mentioned to be deviſed by the 
vill; and that eſtate therefore was not ſubject to 
the truſts created thereby. 


80 where a man n by his will gave his eſtate in 
ſee to one of his ſiſters, and after this made a 
marriage ſettlement, wherein he limited the eſtate 
in ſtrict ſettlement, remainder to his own right 
heirs; that ſettlement was held, notwithſtanding 


the remainder was limited to his own right heirs, 


and fo the old ule, to be a revocation of the whole 
&yiſe to the ſiſt er. 


Again, 


Martin verſ. 
Savage, Bar- 
nard 189. S. CO. 
cited 1 Vea. 
4% . 
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Bennet ver. 


Wade, 2 Atk. 
325. 


Darley verſ. 


Darley, 3 Wils. 


. 
7 Brown's Ca. 
Par. 177. 


reciting the foregoing leaſe and releaſe, and that 


the recovery ſuffered were, under the circum- 


Te, counſe! for the deviſce argued that, 1 in this 


3 
Again, it was held by Lord Hardwicke, in the 
caſe of Bennet and Wade, that a recovery ſuffereq 
of land after a will made, gave a new eſtate therein 
to the tenant to the præcipe, although the limita. 
tions were to the old uſes; and, conſequently, 
that a will thereof made previouſly w was revoked 
by it. | 
So where A. being, under his marriage-ſettle. 
ment, tenant for life, with remainder to truſtees 
to preſerve contingent remainders, with remainder 
to his firſt and other ſons in tail, remainder to 
himſelf in fee, made his will, and thereby deviſed 
the ſettled eſtates as in his will mentioned; and 
then, by indenture of leaſe and releaſe, conveyed 
the ſame hereditaments to B. his heirs and aſſigns 
for ever, and, afterwards, by another indenture, 


the ſame was to make B. tenant to the præcipe, 
and for ſuffering a recovery, the uſes whereof were 
therein declared, as to the lands in queſtion, to 
be to himſelf and his heirs. Then a recovery 
was ſuffered, after which A. the teſtator died 
without republiſhing his will, and without there 
having been any iſſue of the' marriage. The 
_ queſtion was, Whether the deeds executed and 


ſtances of this caſe, a revocation of the will? 


caſe, 
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caſe, the deeds and recovery did not amount to a 


revocation, the ſame being executed and ſuffered 
by A. without any intention appearing upon the 


. 


ſtate of the caſe to alter or revoke his will; that 


a recovery by tenant for life remainder to 
truſtees, &c. was a nullity, an innocent recovery, 
and in this caſe nugatory, that A.'s eſtate for life 
was not deviſable; that all he could deviſe was 
his reverſion or remainder in fee, and that there- 
of he could not ſuffer a recovery; that the re- 


covery therefore only operated on his life eſtate, 


which amounted to nothing. But the Court of 
Common Pleas afterwards certified, that the 
deeds executed, and the recovery ſuffered, were a 
revocation of the will, but did not give their 
reaſons for this deciſion. But the ground thereof 


ſeems to have been that, by the recovery, A. drew 


the whole intereſt in the land into himſelf, and 


got one intire fee, a total new eſtate in fee which 


could not be defeated but by the entry of the 
truſtees to preſerve contingent remainders; and 
that his former eſtate for life, with contingent re- 


mainders, &c. and remainder over in fee were all 


gone, until the truſtees ſhould enter for the for- 


feiture, which they never did: fo that A. died 


ſeiſed of an eſtate in fee in poſſeſſion of the lands 


comprized in the ſertlement, which was a 47 Herent ; 
*eſtate from that which he had when * made the 


— * 


Will. 
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Le And the rule is the ſame as to equitable eſtates, 
if any alteration be made therein by the teſta. 
tor's doing any act to alter the truſts thereof, 
or limiting it to new uſes; for equitable eſtate, 
are governed by the ſame rules that legal eſtate 
are. 


Earlof Lincoln's Thus where the Earl of Lincoln, ſeiſed in fee 
cate Show. Ca. | 


Parl. 154: Eq- of certain manors and eſtates, deviſed the ſame to 
Ca. T. 411. 


2 Freem. 203. C. for life, remainder to his firſt and other ſons 
cited by Lord. ; ; | | 

Hardw. az in tail, remainder to ſuch perſons to whom the 
law. 2 Atk. . 5 A 1 

579, 803- but earldom might deſcend in tail male; and then 
denied to be | | 

law now, per Told part of theſe eſtates, and mortgaged the parts 


Lord Mansf. : . 2 1. . 
' Doug]. 722. in queſtion, and afterwards, upon a whim, in 


but ſaid to b | . . | i 
law, and to be Contemplation of a marriage, of which there was 


obſerved in 


lee cafes in no ſerious intention, by deed of leaſe and releaſe, 
future, per. conveyed his whole eſtate to truſtees and their 
4 Burr. 1961. heirs till his then intended marriage ſhould take 
N„ð“eefect, and, after ſuch marriage had, then, as to 
part, in truſt for his intended wife and her heirs | 
and aſſigns for ever, and as to the reſt in truſt to 
permit the Earl to receive the profits during his 
life, and, after his deceaſe, to ſell the ſame for the 
beſt price, and apply the money in manner as 
therein was mentioned. No treaty had been en- 
tered into for this marriage at the time of the 
deed's being executed, nor no progreſs was made 
therein afterwards, but the Farl died unmarried 
and without any alteration of his will. And the 
queſt. on 


* 


+. ay 
. 
* } 
to 
\ 
N 
ie | 
al 
14 
'% 

1); 
A, 
. 

Th 
** 1 
uy 
1 
1 
14 
RY 
— 
A 
7 
817 
* 
7 
4 
U 
1 
1 
* 
; 
[1 
4 » 


— 


— — ͤ— Go ey, oe ůů — — ves. aa OTB 
a . hy " 4 4 


i I} 
ö . 

2 | 
| | 
J } 
14 
iz þ 
4 ' 
93 64 
N50 
'p, 
4 ** 
Ku 
* 

a 


4k 1 

queſtion between the heirs of the Earl and thoſe 
of the deviſee was, Whether this leaſe and releaſe 
were 4 revocation of the will? And it being ad- 
mitted that they would have been ſo had the 
Earl had the legal eſtate, it was attempted to 
diſtinguiſh this caſe, upon the ground that he 
had but an equitable intereſt, the whole eſtate 
being before mortgaged in fee, and that, therefore, 
it ought to be conſidered according to equity. 
And that, in caſe of an equitable intereſt, a leaſe 
and releaſe made no alteration of the eſtate ſo as 
to induce a neceſſity of adjudging i it a revocation, 
as there was in Caſe of a legal eſtate. That, as 
to the Earl's intention, it was plain that he did 
not intend to revoke or alter his will unleſs or 
until that marriage ſhould take effect; for, by 
the releaſe, the eſtate was limited to him and his | 
heirs till the marriage, which was juſt as it was 
before, and the marriage having never taken 

effect the eſtate continued jult as it was before. 

But the Lord Keeper was of opinion that the 
will was revoked by theſe inſtruments, and de- 
creed accordingly, and that decree was afro 
on ippeat to the Houſe * ane, 5 


And the ctinelpte” da POTS in the vic 
of a reſulting truſt as in caſes where the truſt is 
limited, if the whole fee is affected * the con- 
. 7" 0 


. . > 
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pollen vert, 80 where H. by will deviſed bis real eſtate, 
ie of which he was cęſtui que truſt, to P. on condi. 
12. tion that he took the name of H. upon him and 
the heirs males of his body, with divers re- 
mainders over; and afterwards by leaſe and releaſe 
H. together with his truſtee, conveyed ſeveral 
manors and lands to truſtees and their heirs, 
to the uſe of himſelf for life without impeachment 
of waſte, and that the truſtees and their heirs 
ſhould execute ſuch conveyance and conveyances 
thereof as H. by writing under his hand and ſeal, 
or by his laſt will and teſtament ſhould direct or 
_ appoint. H. died without altering or revok- 
1 will, or making any other appointment 
touching his real eſtate; and the queſtion was, 

Whether this leaſe and releaſe was a revocation 
of the will or not? Andi it was decreed chat it it was 

a revocation. 


parſons ver. Again, where, on articles before marriage, the 
Wil 238, wife, upon the huſband's undertaking to do ſome 
$24.3 cacts for her benefit, covenanted that the would join 


with him in ſuffering a recovery of the eſtate in 

_ queſtion, in which ſhe had an eſtate tail, and would 

ſettle it to him and his heirs, and would ſettle 

other eſtates in which ſhe had a fee on him for life, 

The huſband, being thus intitled to the equitable 
fee, afterwards deviſed this eſtate ; but he having 

omitted to perform the acts he had obliged him- | 
2 ſelf 


E 95.1 


{af to do by the articles, they came to a, new | 
agreement, that he ſhould not take any part of 
the eſtate inflanter in fee, but ſhould take the 


whole, ſubject to an appointment of the huſband 
and wife, and, in default of ſuch appointment, to 
him and his heirs; thereupon a recovery was ſuf- 
fered by huſband and wife, the uſes of which 


were declared to be to the purpoſes. of the new 


agreement 3 then the huſband died in the. life- 
time of his wife, without having made any ap- 
pointment with her, And the queſtion was, 
Whether the recovery ſuffered by the huſband 
and wife, and the uſes of that recovery as de- 


clared by them, were a revocation of the will? 


And on the ſide of the deviſee it was contended 


that here was no revocation, for the deviſor had 


an equitable eſtate merely, viz. the truſt of an 
eſtate in fee; and the operation of the recovery 
in law was, to convey the legal eſtate to the 
truſt ; that the recovery therefore was no ways in- 
conſiſtent with, nor ſhewed any kind of intention 


to revoke the will as to this eſtate, and the con- 
veyance of the legal fee was only a performance 


of part of the articles; that the recovery in this 
caſe created a fee in ſomebody, which, if no uſes 
had been declared, would have been ſubject toſuch 
truſts as the tail before was ſubject to, and that if 


the legal eſtate thereupon would have reſulted to 


the wife, it would have been in truſt for the 


huſband 


N. B. In Wilſon 
it is ſtated that 
the huſband 

-{urvived. 


; : 
Wade 
- : 
N 
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huſband under the articles, and in caſe of her 


death her heir would have been truſtee for him. 
That therefore as the appointment was never 


made by the huſband and wife, the recovery wa, | 
no alteration of the old equitable fee 'the teſtator | 


had in him at the time of making the will. But 


Lord Hardwicke was of opinion, that the reco. 
very in this caſe effected a revocation ; for it 
was plain, though there was no proof, they cane 
to a new agreement, to wit, that ſhe ſhould be 
let in to join with him in an appointment, and he 


in conſideration thereof was to have a fee in 
that eſtate wherein before he had only an eſtate 
for his life; and though; it was ſaid that, as to 
the particular eſtate in queſtion, it was only 
turning an equitable into a legal eſtate, yetit 
ougnht to appear that this was ſingly the purpoſe; | 
but here it appeared that it was alſo to vary his 
intereſt in the other lands, for the recovery and 
uſes were to operate upon the whole fee of 
both. The teſtator, therefore, under the recovery, 
took a fee differently qualified, conveyed dif- 
ferently, and diſpoſable differently from that 
which he was intitled t to > under the "IN . 


* 


And where the e dig diſpoſed a as in grant 


4 will made thereof will be revoked by a ſubſe⸗ 
quent grant, if, thereby, the fee in it be affected. 


} 


Thus 


r 


This where A. in . made his will, and 
thereby deviſed all his manors, meſſuages, tythes, 
tenements, and hereditaments whatſoever, in the 


county of York, or elſewhere in England, to 


truſtees, their heirs ard aſſigns, ſubject to- the 
truſts therein mentioned, in truſt for C. A. for 


life, remainder to his firſt and other ſons in tail 


male, remainder to S. A. in like manner, re- 


mainder to T. H. in like manner, remainder to 


Sparrow v. 
Hardcaſtle, 
3 Ark. 799. 


C. H. in like manner, remainder to S. H. in 


like manner, remainder in truſt for his own right 
heirs for ever. Afterwards, in 1720, A. by a 
codicil revoked his will as to C. A. T. H. and 
C. H. In 1723, A. revoked the codicil ſo far 
2s it affected C. A. but not otherwiſe. Then, 


in 1723, A. by indenture between himſelf on 

the one part, and the truſtees in his will named 
on the other part, for the conſiderations therein 
mentioned, granted all the advowſon, donation, 
and right of patronage of, in, and to the rectory 
ol the pariſh-church of B. and all his eſtate, right, 
title, &c. in and to the ſame to the truſtees, 4 
bold to them and their heirs, to the uſe and behoof 
of them, their heirs and aſſigns for ever, and 
by another indenture, dated on the day following 


that on which the preceding inſtrument bore date, 
and made between the ſaid parties, it was wit- 


neſſed that the grant in the preceding deed was | 
upon truſt, that the truſtees and the ſurvivor | 
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and his heirs ſhould preſent to the ſaid "7 
when vacant, ſuch ſon of R. I. the then i incum. 
bent, as ſhould, within five months from ſuch 
vacancy, be by law qualified to be preſented tg 
the {aid church; and in caſe there ſhould then be 
two ſons of the ſaid R. I. who ſhould be ſo qua. 
lified, then to preſent ſuch of the ſaid ſons x, | 
the teſtator or his heirs ſhould nominate ; and if | 
at the time of ſuch vacancy, there ſhould be no 
fon of R. I. fo qualified, then to preſent. ſuch 
clerk as the teſtator or his heirs ſhould appoint; | 
ſuch clerk giving a bond to reſign whenever x 
ſon of R. I. ſhould become qualified; provided 
_ that if there ſhould be no ſon of R. 1. then living, 
or a ſon who ſhould neglect to qualify himſelf 
or refuſe to accept the preſentation, then the 
truſtees to ſtand ſeiſed of the advowſon, &c. in 
truſt for the teſtator and his heirs, and on re. 
queſt to convey the ſame over to his or their uſe, | 
And, in the ſame caſe, ſhould preſent ſuch ! 
dcdlerk as the teſtator or his heirs ſhould no- 
minate; and in default of ſuch nomination, they | 
ſuch clerk ſhould be preſented as the ſaid truſtees 
ſhould think meet. The teſtator, ſoon after theſe 
_ deeds were executed, died without iſſue; and the 
queſtion was, Whether the will and codicils were 
revoked as to the advowſon, &c. by the ſubſe 
0 quent inſtruments And it was held that they 
; vere; ; for the legal cſtate was actually conveyed by 


ol 


the grant, to likewiſe was the cruſt by the ſubſe- 
quent grant; for the profits of the accruer of 
he advowſon were conveyed; and the clauſe at 


the end of the declaration of truſt, viz. © and in 
« default of ſuch nomination, then ſuch clerk ſhould 


je preſented as the ſaid truſtees ſhould think meet,” 


was material to ſhew, that not only the whole 


egal eſtate, but the whole truſt was parted with 
by the new declaration of the teſtator, as thereby 
a caſe was put in which the very truſtees might 
have a right of nomination and preſentation, 


And although the conveyance whereby the 


eſtate is altered, be evidently made for a parti- 
cular purpoſe, yet if the whole eſtate be affected 
| thereby, it will be a revocation; as if a man 
deviſe Blackacre to J. S. in fee, and then, upon but tber Jet. 
2 marriage between him and A. covenant to 


make a feoffment of the ſaid Blackacre and 


other land to the uſe of himſelf in fee, the re- 


mainder to his wife for life, the remainder in fee 
to his own right heirs, and afterwards make a 


foffment accordingly ; this, it is ſaid by Rolle, 
will be a revocation ; becauſe the teſtator's intent 


appears to be to have the land by the new limi- 


ation, which is a revocation of his will. 7 


Again, ſuppoſe a man, ſeiled in ſhe a an 
eſtate, deviſed 1 it, and afterwards on a ſettlement, j 
| "by: 


Pp 2 


Vide 1 Rolle | 
Abr. 616. Pl.4. 


where it is ſaid 
to have been 
determined 
other wiſe in 
Montague and 


ut that deci- 
ſion denied by 
Rolle to be 


law e en, 


fra Hall v. 


Dunch; Ogle 


Vernon v. | 
Jones, et note 


: diſtinction. | 


Vid. 3 Atk. 749. 
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by leaſe and releaſe, took an eſtate to himſelt 
for life, with a limitation to a ſon when born and 
the heirs of his body, without any truſtees to pre- 
ſerve contingent remainders, it might be ſaid, 
chis was for a particular purpoſe, viz. to let ina 
ſon when born, and that it did not in the mean 
time make any alteration of the former eſtate; 
yet ſuch conveyance has been Cay held to bez 
revocation of a will. 


Any alteration in an eſtate deviſed, will operate 
as a revocation, even although the act done be 


neceſſary to give effect to the diſpoſition made by | 
; ſuch deviſe. 


0 


Difter v. Diſter, T hus, where tenant in tail made his will, and 
8 thereby deviſed land, and, afterwards, by bar. 
v. Turner, 55 | ahh £2 
3 Will. 103. gain and ſale inrolled, conveyed the ſame to a 
2 855 tenant to the præcipe againſt whom a common 
recovery was had, with voucher of the tenant in 
tail, to the uſe of himſelf 1n fee ; the queſtion I 
Was, Whether, by this recovery, the will was 
made good or revoked ? And, on argument, the 
= Court were unanimouſly of opinion, that the | 
FP | bargain and ſale and recovery were a revoca- | 
1 STE tion of the will; becauſe, thereby, all the eſtate } 
1 woas altered ſubſequent to its being made, and 
the eſtate taken back was an eſtate to the reco | 
veror and his heirs, and not to the deviſee. 


801 


1 


So if a man covenant by indenture to levy 
1 fine, and that it ſhall enure to the uſe of 
ſuch perſons as he ſhall name in his will, and, 
ifferward, make his will, by which he deviſes his 
and to certain perſons, and then he levy a fine 
in performance of his covenant; this will be a 
revocation of the will, although levied in per- 
formance of the covenant which was entered into 


before the will made; for the land could not 


paſs by relation to the covenant made, but only 
to the time e of the fine levied. 


And if A. deviſe land and levy a fine, and 
the caption and deed of uſes are before the 


will, but the writ of . covenant is returnable after 
the will, this it ſeems will be a revocation ; be- 
cauſe a fine operates as ſuch from the return of 
the writ of covenant, and is a fine of that term 
in which that is made returnable ; for the con- 
ordia faffa in curia is the complete fine, the 
conceſſit recordat is merely the leave of the Court 
to inrol it. And yet this is a hard caſe, ſince by 


the caption the party conuſor does all his part, 


and the reſt is only the act of the clerk or his 


attorney, without any particular inſtructions from 


the pt „ 


— 


And the rule of law vill be the ſame, al- 
though the act be expreſsly declared to be done 
ER with 


Lutwitch v. 
Mitton, 
1 Roll. Abr. 
614. O. 3. 


Vid. 3 P. Will, 


170, note B. et 


Lloyd v. Lord 


* Say and Seal, 
Salk. 241. 


> * "2 
; by 
, þ 
. 6 p * 
: . : 75 n ; * : be ; 4 * 5 3 — - 5 wk | 1 
— 0 2 1 nth y | 8 ; . Bo - E N 
j_ » G \ 2 ft YET. dg Cv y 6 1 8 - * - — — 5 Pp 4 
„„ nds 8 2 a # 7 * 5 r ; & 7 AT” © E . * > EE 3 F . . 
8 5 * as, _ * . k 4, ; — 5 ; hs F 5 R * IJ = 
8 2 — . — 8 — P | II a+. cf 2 | 1 a 
a - 7 - l * — 4 2 A! a al 2 5 \ 2 od J "I 
— . : — — + x —_—_ "7 4 C — DE Rs — TS 
7 * — Day — I ad Py —" 2 -—— % —_— - * * * — — 5 —_ — — — - —— — - Ls _ — 
| — I ES 2 — WAG gh bb TS Ve 5 r any Ie eu 3 = wt . 3 — * . — : TREE om ons _ * = — 
# 74 2 ; KB : CEE Ee COKS EDEN : - r ERR EE TRL ES 8 FE ä Be ĩðVv0 a A I OE CN 
32 r 8 — G _— 6e... * — — — TJ 2 II rs a ne 1 hs * — — _ N. = _ ——— wx <8 — — ——ꝛ—e— 1 = = : — 
— an — — 2 1 9 = Ta, _ = ME eons Inn» ER, Iz 2 — Ho N — — 7 . — — 4 — 2 — PESTS LS 8 4 — — 279 * — — — — EE — — 
- I% 4 ey 1 7 W . —— — 0 — PEP —— —— —-—-— — = —— — . - OT ag 1 Cf Be — yur OS — 7 yon — = — 
P — 2 ky 2, ERS > — 8 - 0 SIS be at rt — WED... 2. 4 COIOBE REN DSA I  * rn 1 2 A SL —— S — >. 
— * 225 . — r « —— ö 0 nib. Le RES. — — R A = wie es — > A 3 MSA AC, 1S- AZSS -.£ < — — — — fe $44 <7 or =—y 
Se by — —— 4 — 2 — 8 2 — a — — ba — a———_ * — 2 — 2 2 Re EE 8 . 2 2 ol —_— FRI _ - - oY _ 8. 2 3 FS 
3 n 2 9 ns — > —— ; l - 2 3 I TE. ES — £ = \ —_ 
— — 8 a 2 — —— LO — — — 7 ⅛ Wn a 2.” — — * — — . Wn \ - 8 — —ͤ 


pt : : 
ren, 1 
— 2 7 
V NF — = — ** — 


4 * — 
——_—_ — — * 
— — —ͤ— — 4 r 
_ 1 L £ 
Þ. 0 
1 
* 


N Vid. 2 Atk. 579. 


Hufley's caſe, 
Moore 789. 
1 Pl. 1090. 
1 S. C. 1 Roll. 

= Abr. 614.,0.2. 


this caſe the 
revoked will 
was held to be 
ſiufficient to 
declare the uſe 
of the feoff- 
ment, and pre- 
vent the eſ- 
cheat. 


ys. 


Sed nota, In 


Per 4 Hardw. 


with a view to give effect to the vil, i, in its ope. 


hens 


the deviſor, the queſtion is not whether the deviſor 


to alter operating as a revocation in law, and not 
as a revocation by the party; and therefore 
taking effect without reference to the intent of 
the party as to the * or e 5 


will, and thereby deviſed a manor, and, after- 
wards, he made a feoffment of the ſame manor 
to the uſe of ſuch perſons and for ſuch eſtates | 
as he had declared by his will, bearing date, &c. 


L 582 1 


ration, the deviſor be in as of a new purchaſe; for 
the rule being introduced with a view to preſery. 
ing the inheritance in the heir at law, and not 
with a view to carry into execution the intent of 


intended to revoke, but whether he intended to do 
that, the effect of which, in law, will be to alter 
the eſtate or intereſt which was in him, by paſſing 
it away and taking it back through a new chan- 
nel; for, if that be his intention, whether he meant 
to revoke or not is immaterial : the mere intent 


the will. 


Thus where one, being a baſtard, made hs 


it was adjudged, that this feoffment was a revo- 
cation of the will. 


And the Courts a ſtill gone further and 
held, chat if a man, ſeiſed in fee, thinking he 


had only an ſtats: tail, ſuffered a recovery in 


order 


1 
order to confirm his will, yet this effected a 
revocation. , 


Although the act done by the teſtator, and 
which alters the eſtate before deviſed, be that 
very act which, at the time of making the will, 
the teſtator intended to be done,, yet it will, in 
law, be a revocation of the will. 
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Thus where M. 185 is will, and thereby AIG: 
deviſed a meſſuage in L. to her ſiſter for life, 8255 Rep. 
and after her deceaſe to truſtees to ſell the ſame, TT 
ind to apply 200 J. part of the produce thereof 
to A. and other parts to other perſons, and gave 
the reſidue to C. After the making the will, 
the teſtatrix ſold the eſtate for 2, 500 J. part of . 
which was left on mortgage of the eſtate, and 
the remainder laid out in the purchaſe of ſtock. 

Then the teſtatrix died without republiſhing the 
will; and the queſtion was, Whether this ſale was : 
a revocation of the will ? And it was held that it 
was, for there was an abſolute diſpoſition made ED 
by the will, and, before that could take effect, 
another abſolute diſpoſition inconſiſtent with it. 


W 
2 — 


— 
— 


n 


| A \ ſpecifi n of a leaſe for iow is N 
by a ſurrender and renewal thereof made ſubſe- 
quent to the will; for, by the ſurrender of the 
old leaſe, the teſtator puts all out of him, and 


Pp ” | Re 


Vid. 1 P. Will. 
$75» 


Alford v. 
Alford, zVern. 
209. S. C. cited 

2 P. Will. 168. 

Hil. 1690. 


Adean v. | 
Templar, st 
Rolls, 15 June 

4 


Marwood and 
Turver, | 


_ deviſed a leaſe to his daughter, and afterwards 
_ renewed the leaſe by changing his life; but the 


an agreement being made between the parties 
to the ſuit. - | 


But the point was at length decided in the 


and thereby, among other things, deviſed his 


. 


LEE E CO 7 
diveſts himſelf, in conſideration of law, of "7 
whole intereſt, ſo that there being nothing left 
of the old leaſe for the deviſe to operate Upon, 
the will muſt fall to the ground. | 


The firſt caſe I find in which this Point was 
agitated, was that of Alford v. Alford, where one 


teſtator having made a codicil to his will ſubſe. 
quent to the renewal, it became unneceſſary in 
that caſe to determine this point. 
The queſtion was again agitated in the caſe | 
of Adean and Templar ; but there alſo it went off, 


caſe of Marwood and Turner. There Sir 8. M. 
ſeiſed of an eſtate for three lives held of the 
Archbiſhop of York, made his will in 1711, 


leaſehold eflate to two truſtees and their heirs, 


during the three lives; expreſſing an ardent deſire, 
that the truſtees would take care from time to time 


to renew the leaſe, and uſe their utmoſt endeavours 


to preſerve the eſtate to the beirs male of the family, 
as long as the honour of baronetſhip ſhould con- 


tinue 


- | 


4 535. 1 


inue therein. The teſtator, after making of 
the will, ſurrendered his leaſe for lives, and took 
1 new leaſe of the Archbiſhop of York to him 
and his heirs for three lives, and put in a new 


life, Then Sir S. M. died. And the queſtion 


was, Whether this ſurrender and renewal was a 


revocation ? And it was inſiſted, on the part of 
| thoſe who contended that it was no revocation, 


that it would weigh with the Court, what ardent 
deſire the teſtator had expreſſed in his will that 
his truſtees, to whom this leaſe was deviſed, 

ſhould uſe their utmoſt endeavours to continue 
the leaſe in the male line as long as there were 
any to inherit the honour ; and that, as to the 


' ſurrender of the old leaſe, this being only to 
take a better and more beneficial eſtate, was 


intended for the advantage of the deviſee, to 
give him a larger and more extenſive intereſt 
than he had before, and to increaſe the bounty 


that was deſigned him; that the renewal of the 
| leaſe was only a grafting upon the old ſtock, and 


a continuation of the ſame eſtate, with ſome _ 
little addition to it; that if this renewal of the 
leaſe was a revocation in law, yet it would not 


be ſo in equity, but the renewed leaſe would be 
ſubject to a truſt for the deviſee, and that there 


Vas the ſtronger reaſon for this conſtruction, in 
that the teſtator by his will had directed = 
the truſtees renewal of the leaſe ſhould be a 


means 
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Abneyv. Miller; 
2 Atk. 593. 


2 Vid. next 

caſe, the will 
there ſtated to 
have been his 


e—ſtate in his 


college leaſes. 


means made uſe of to Sie 110 preſerve the 


eſtate in the family. But the Court held, that 
by the ſurrender and renewal, the leaſe was gone, 
and the will conſequently void. 

'And the rule of Is 18 the fame as to terms | 
for years renewable on fines, &c. A renewal of 
them will likewiſe operate as a revocation of a 
will expreſsly diſpoſing of ſuch leaſe ; and the 
operation of law will be the ſame, although the 
claim of the deviſee, from circumſtances, be 


maintainable only in a court of equity. 


Thus, where B. poſſeſſed of two college leaſes, 


made his will,. and thereby gave and deviſed b 


all his college leaſes * which he Turn beld of | 
Magdalen College to his mother, to be by her 
fold, and the money ariſing by ſale to be applied 
as therein mentioned. The mother died in 


the life of the teſtator. Some years after making I 
the will, B. ſurrendered one of the leaſes, and 


accepted a new leaſe of the ſaid lands, ſealed _ 
with the college ſeal, and paid a large ſum of 


money by way of fine. Then the teſtator died 


without having republiſhed, or in anywiſe al- 
tered his will ; it being admitted that, in equity, 


the death of the mother did not affe& the right 


of the ceſtui que truſts, ſo far as ſhe was barely a 


truſtee, hut that remained the fame as if the 
truſtee 


* 


* 5th * b 
truſtee bad "2 living; one queſtion was, 
Whether the renewal of this leaſe by the teſtator, 


after making his will, was, in law, e 


of it? And it was held that it was; for, this 
was not a deviſe of the land, but a deviſe of the 
l:aſe which the teſtator held of Magdalen Col- 
lege; fo that it was the ſame as if the teſtator 


had deviſed a term, and that term had been 


ſurrendered and gone. Here was an utter vid. Maſon v. 
Day, Pre. Ch. 


annihilation of the old term and a. purchaſe 
of a new one. Where a teſtator expreſſed him- 
elf in the preſent tenſe, it muſt relate to what 


was in being at the time of making the will. If 


this had been an immediate bequeſt, it would 
have been a revocation in law, ſo would it be 


in equity; for the rule as to revocations is the 


ſame in equity as at law, 


And although 3, deviſe of a term be ex- 


preſſed 1 in words deſcribing the thing i in which the 


intereſt for term of years is, and not deſcriptive 
of the intereſt therein, it will nevertheleſs be re- 
voked by a ſurrender and renewal afterwards ; 
becauſe the deyiſe of the thing muſt be referred 
to the intereſt which the deviſor had in the thing 
at the time of the deviſe, and cannot be re- 


ferred to an Intereſt therein, not ſubſiſting at 
that Neried. 5 


Thus, 


7 


319. this leaſe 
is a new Pur- 


' Chaſe or ac- 


quiſition, and 
though coming 
from the mo- 
ther, will goto 
the heirs of the 


father after re 
_newal, 


N 
vi] 
4 . }; 


Rudſtone v. 
Anderſon, 


2 Vez. 418. 
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Thus, where a teſtatrix deviſed all her lands, 
tenements, and hereditaments at W. in Yorkſhire, 
and all her tythes and eccleſiaſtical dues out of 
W. aforeſaid, or any other town or places near the 
fame. At the time of making the will, ſhe was 


poſſeſſed of a leaſe of theſe tythes under the Arch. 


biſhop of York. After making the will ſhe ſur. | 
rendered this leaſe, and took a new one, of which 
the was poſſeſſed at the time of her death. The 
queſtion was, Whether the renewal was a reyo- 
cation of the will? It was attempted to diſtin- 
guiſh this from the preceding caſe, upon the 


ground that, in the preceding caſe, the will 
mentioned all his (the teſtator's) eſtate, &c. 
whereas here it was only deſcribed, All his tythes 


at W. Sed per Curiam, there is no real diſtinction 


between the words All my tythes at IF. and the 
words All my leaſe or intereſt in my leaſe at W.; 
: becauſe both muſt refer to the intereſt ſhe had at 
the time of making the will. Then that intereſt 
did not remain at the death of the teſtatrix; for, 
by the ſurrender, ſhe ſo far altered her intereſt, 
that what were her tythes under the leaſe at 


making the will, could not be conſidered, under 


the foot of this clauſe, as being the fame at the 
time of her death; but ſhe acquired a new 
eſtate in them, to commence at and run out to 
a different period of time. It muſt then be con- 
ſidered, that the teſtatrix acquired a new intereſt 


ſubſequent | 


x 589 ] 


ſübſegvent to the will, and, conſequently, ſuch 
an inen as would not pals Dy the words uſed. 


- 


49 mw 8. by is will, among other Hebe v. Med- 
| deviſes, gave and deviſed unto B. the perpetual e 
advowſon and diſpoſal of the living or reftory of 
M. for ever, together with the tythes of all forts 
thereof. The rectory of W. was held by the 
teſtator by leaſe from New College, Oxford, for 
the term of ten years. After the will made, the 
teſtator ſurrendered. up that leaſe, and took a 
| new leaſe from the college for ten years more, 
and was poſſeſſed of the rectory, by virtue of 
that leaſe, at the time of his deceaſe. And the 
_ queſtion was, Whether the deviſe of the ad- 
vowſon was revoked by the ſurrender and re- 
newal ? And it was held that che ſurrender _ 
| renewal 1 were a revocation. 
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It is neceſſary here to chte on theſe caſes 

of revocations of wills reſpecting leaſes by ſub- 

ſequent ſurrender and renewal of the leaſe, that 
they turn merely on the penning of the will, 8 
viz. whether the words are ſufficient to paſs the Vid. Bunter 


and Cooke, 
ſubſequent, renewed intereſt, and not on any Salk. 237- 


_ Inability in point of law to give by will an e 
 after-taken leaſe ; ; and therefore if ſuch leaſe 

be diſpoſed of by will by a proper form of 
words, it will W horvichſianding any ſubſe- 


quent 


Sterling * 
Lydiard, 
3 Atk. 199. 


no doubt but the leaſehold eſtate paſſed by the 


IT 590 1 


quent renewal. As if a teſtator give all his 
6 eſtate, right, and intereſt, he ſhall have to 
« come in ſuch leaſe at the time of his death: 
ſo ſuch right of renewal will paſs by a general 


deviſe of the reſidue; or by a deviſe of the leaſe 


together with a right of renewal. And i in the 
latter caſe, if the deviſor do nothing, the expi- 
ration of the old term will not bar the deviſee; 


becauſe the deviſe carries the right of renewal 


as well as the leaſe itſelf, 


Upon this principle Lord Hardwicke held, in 


the caſe of Sterling v. Lydiard, that where the 
teſtator clearly meant to diſpoſe of his whole 
_ perſonal eſtate, a renewal of a leaſe, after the 


will made, was no revocation of it. In the cafe 


alluded to, the teſtator deviſed in the following 
manner, viz. © As to. all and ſingular my leaſe- 
« Hold eftate, goods, chattels, and perſonal eftate _ 
« whatſoever, I give the ſame to my daughter 
A.“ and if ſhe died without iſſue living, then 
he limited it over in the ſame manner to B. In 
the reſiduary clauſe the teſtator repeated the 
words © all and ſingular, Fc.“ After making 
this will, he renewed a leaſe with the. Dean and 
Chapter of Windſor. And on the queſtion, Whe- 
ther this renewal was a revocation of the will 


as to the leaſe ? Lord Hardwicke ſaid, there was 


will. 


. 


8 « 591 71 ö 
will. The leaſe here was not a ſpecific legacy. 
It was nothing like it. The clauſe was anly an 
enumeration of the ſeveral particulars of the | 
teſtator's perſonal eſtate, but the dey © Fea 
neral of 1 whole. | 
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So where C. in ok of a prebendary, i in 17 14, Carte v. Carte, 
demiſed certain eſtates by indenture to one of his e 
children for twenty-one years, and afterwards 
a ſurrender was yearly made thereof and a new 
leaſe granted by C. The leſſee always exe- 
cuted a declaration of truſt declaring, that his or 
her name was made uſe of in ſuch leaſe, in truſt 
for the father for ſo many years as he ſhould 
live of the term, and then for ſuch perſon or 
perſons as he ſhould by deed or will appoint ; 
and in default thereof, to and among his chil- 
dren equally. In January 1735, C. made his 
will, and, after giving ſeveral legacies, be- 

queathed to his ſon T. all the reſt of his good, 
cbattels, and eftate, whether real or perſonal, in 
Poſſeſſion and reverſi Fon, and made him executor. 
And then came this ſupplemental clauſe ; © Item, 
lt is my mind and will, that T. ſhall have the 
© diſpoſal of the leaſe of my prebend of 8 8 
made to my daughter S. and that he ſhould 
« receive to himſelf all the profits and advan- 
tages ariſing from it.” Afterwards, in Auguſt 
1739, a ſurrender and new leaſe was made to S. 
| and 


1 592 ] | 


and a declaration of truſt delivered as before. 

mentioned. Then C. died; and Lord Hari. 
wicke, upon that part of the caſe which related to 
the operation and extent of the words in the 
will, faid that the queſtion was, Whether the 
benefit of the renewed leaſe i in 17 39 paſſed 10 J. 
by the will of 1735? which. depended upon the 
queſtion, Whether the will of 1735 was ſuff. 
cient to paſs not only the truſt of the leaſe they | 
in being, but alſo the benefit of the ſubſequent | 
' renewals? And he took the conſtruction of this 
_ clauſe in as extenſive a manner, as if the teſtator 
had particularly recited and repeated the leaſe and 
declaration of truſt, and given it to his ſon; the 
effect of which would have been to have given 
him the whole truſt, not the truſt of the then ex. 
iſting term only, but alſo all the renewals ; and 
therefore extended to all future leaſes as well a; | 
| thoſe in being. The word advantages was un. 
doubtedly ſufficient to take in all the advantages 
and benefits belonging to the truſt. It comprized 
not only the profits but the renewals, which were 

_ conſequential. The words of the will were very 
ſufficient to paſs not only the truſt and benefi- 


cial intereſt then ane but alſo the re- 
newed leaſe, 


In caſes of this nature, if the renewed leaſe | 
be not complete ar the death of the teſtator, the 
Es previous 


9 593 1 1 
previous diſpoſition” will not be affected by the 
ſurrenders and, therefore, it was held by Lord 2 cope 593 | 


Hardwicke, in the before- mentioned caſe of - 
Abney and Miller, as to one of the leaſes diſ- 
poſed of, that, although the deviſor had ſur- 


And where the revocation depends upon the 
excluſive fact that the eſtate deviſed is altered, 
independant of any intention of the teſtator one 


rendered and accepted of a new leaſe, yet, as 4 1 

| 1 4 1 6 
it had not been ſealed with the college ſeal until 1 
after the teſtator's death, the will, as 0 that, re- 1 
mained valid. Fn Wh N "Rp 


way or the other, the nature of the intereſt in, 1 
or of the thing deviſed, muſt be actually and ſub- : | | 
ſtantially changed; for, if that be not the caſ J. 1 
there will be no revocation in law. 5 ö 


Theres it was homely held, that, if a man, Montague 
ſeiſed in fee of land, deviſed it to his hrother, and "Hol A.. 
aiterwards covenanted with B. upon a marriage 1 Hack. ov 

with the ſiſter of B. to make a feoffment in fte 
of the ſame land and of other land alſo, which 

feoffment ſhould be to the uſe of himſelf for life, _— 
the remainder to B.'s ſiſter for life for her Joinrure, + NY 


ſuch covenant was no revocation of the will; 6 
becauſe poſſibly ; it might never be performed. 7 


But ſince courts of equity have conſidered arti- 9 
cles for the ſale of eſtates, or TOY the fet- —_— 
= 


1 | 
Rider v. Wager 
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tlement of them, as of the nature of actüal con. 
veyances from the time at which they are agreed 


to be carried into execution; covenants, when 


the covenantee has a right to a ſpecific perform. 


ance, have been allowed, in equity, to operate 


as revocations of wills previouſly made, 


Thus, where A. deviſcd to his wife fix houſs 
in London, in the poſſeſſion of - in bar of 
dower, and, ſubje& to his legacies, deviſed to 


his elder daughter one moiety of his real eſtate, 


and to his younger daughter the other moiety, 


Afterwards the teſtator's eldeſt daughter mar- 
ried, and, previous thereto, he, by articles, 


covenanted to ſettle one moiety of all his real 


eſtate to the uſe of himſelf for life, . remainder 
to his eldeſt daughter and her huſband for their 


lives, remainder to their younger children in 
tail general, remainder to himſelf in fee. The 
queſtion was, Whether theſe articles were a re- 


vocation of the will as to a moiety? And it 
was held that they were; for, though this was 


but a covenant, and therefore,, at law, no revo- 


cation of the will by which the teſtator had diſ- 
poſed of his real eſtate, yet the ſame, being 


for a valuable conſideration, was, in equity, 
tautamount to a conveyance, and, conſequently, 


in equity, a revocation of the will as to a molety 


of the fix lauen deviſed wh the teſtator. 


So, 


: 


T 595 1 


So, where A. and his wife ſurrendered 
copyhold lands to the uſe of the wife for life, 
and, afterwards, to ſuch uſes as ſhe, by any 
writing, or by her laſt will, atteſted by three 
witneſſes, ſhould appoint. The wife accord- 
ingly, by a writing purporting to be her laſt 
will, and ſigned by her in the preſence of three 


witneſſes, gave, deviſed, limited, and appointed 


the ſame to her daughter in tail, remainder over 
in fee. Afterwards the wife, ſurviving her huſ- 
band, did, upon a marriage agreed to be h 

between her and C. by deed or writing peep 
by two witneſſes only, covenant to ſurrender 


the lands to the uſe of her intended huſband 
The queſtion. was, 


and herſelf and his heirs. 
Whether theſe articles revoked the will? Ez 5 


Curiam, though a covenant or articles do not, 
at law, revoke a will, yet, if entered into for a 
valuable conſideration, amounting in equity to 


a conveyance, they muſt conſequently be an 


_ equitable revocation of a will, or of any * 


in nature thereof. 


It hay been held, pan the principle: W 
«ual alteration is made in the thing deviſed, 
that the changing of truſtees, where the eſtate 


originally deviſed is only the truſt, will not 
amount to a revocation in law. Thus, where 
A. made his will, and deviſed that his feoffees 


Cotter v. Layer, 


Bark v. Zouch, 

1 Rep. Ch. 23. 

et vid. Coles 

v. Hancock, 

2 Ch. Rep. 19. 


1 2 A in 


2 P. Will. 624. 
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Dougl. 691. 
„ 
14 Geo. III. 
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in truſt ſhould make a leaſe to c. and D. for 
eighty years, at a certain rent payable to his exe. 


cutors; and, being afterwards reſolved to Change 


the feoffees in truſt, cauſed them, or ſome of them, 
to join with him in a feoffment of the deviſed 


| kereditaments to new truſtees and their heirs, to 
the uſe of A. and others, until A. limited or or. 


dered new uſes thereof, which he never did. It 
was held that the feoffment was, in equity, no 
revocation of the will. 


So where W. by his will deviſed all his fee! 
eſtate, in Berkſhire to certain truſtees and their 


heirs, to the uſe of his firſt and ſecond ſons, 
& c. ſucceſſively in ſtri&t ſettlement, with re- 
mainder to his own right heirs; and, afterwards, 


made a codicil to this will, by which, after re- 


citing that ſince the publication thereof he had 
contracted for the purchaſe of certain lands, he 


directed the truſtees and executors in his will | 
to pay the purchaſe money out of the run 


of his perſonal eſtate ; and that, on payment 


thereof, the ſaid purchaſed lands ſhould be con- 
veyed, ſettled and limited to the ſame uſes and 


on the ſame truſts, as, by his will, he had limited 


and declared concerning his other eſtates. After- 


wards the teſtator himſelf completed the purchaſe 
referred to in the codicil, and. took a convey- 
ance of the purchaſed eſtates to certain truſtees, 


therein 


. 


„ ͤ 


' therein named, in fee, in truſt for himſelf and his 


heirs, ſoon after which he died. And the queſ- 
tion was, Whether the conveyance of the new 


purchaſed lands to the truſtees, ſubſequent to, 
the will and codicil, was not, as to thoſe lands, 
z revocation ? And it was decreed that this was 
no revocation ; for, before the purchaſe com- 


pleted the vendor was but a truſtee for the pur- 


chaſer, and the completion of the purchaſe was 


but taking the eſtate home, 


Again where G. ſciſed of manors and freehold 
lands in fee, by indenture mortgaged the ſame 
in fee; afterwards G., on the marriage of his ſon, 


Doe, leſſee of 


Gibbons, verſ. 


Pott, et al. 
Dougl. 710. 


conveyed theſe eſtates to truſtees, in truſt to 


ſecure an annuity on his ſon and his intended 
wife for and during the joint lives of himſelf and 
his ſon, and ſubject thereto, to himſelf for life, 
remainder over, the ultimate remainder to himſelf 
in ſee. Then G. made his will, by which he de- 
viſed the reverſion in fee of part of theſe lands to | 
truſtees in fee upon certain truſts and to certain 


uſes not material to be ſtated, and deviſed the re- 
verſion in fee of the other part to the fame truſtees 


and their heirs in truſt to ſell and diſpoſe there- 


of, and, with the money ariſing from the ſale, to 


pay and diſcharge all principle and intereſt due on 
any mortgages or other incumbrances affecting 2 


theſe eſtates, and, from and after payment thereof, 


N Ji 


: 
1 E 
” _ Y— - 
— — —— ERR I Ei ; 


b. 2 
N 
Ul 
i 
: 1 
110 
1 
0 
7% 
"= 
} 
Es: 


„ 
14 
wo. 
j 
18 
11 


18 
"; N 
j 
Wt - 
Wt | 
*) 
148 
3 b 
bs 
ro 1 
15 
n x 1 
1 
WWF - 
1738 
38 
> 4 
- a 
N 5 * 
5 | 1 
31 34} 
kt "| 
: 43 
* i 
i! [ 
p i 
8; 
187 
1 2 4 
+630 
oy, 


: y +4 
i ö 
1 
Wer 
"i 1 
114 
#2 


8 3 

to apply the reſidue of ſuch purchaſe monies in 
paying and diſcharging the fortunes therein be. 
fore given to his younger children, Then the 
mortgagee, in conſideration of the mortgage 
money paid in, conveyed the mortgaged eſtates 
compriſed in the marriage - ſettlement to the 
_ truſtees by leaſe and releaſe to the uſes and truſts 
therein limited, freed and diſcharged from all 
equity, terms, proviſoes, and conditions of re. 
demption. Afterwards, by leaſe and releaſe, 
reciting the above facts, the ſame eſtates, com. 
priſed in the marriage-ſettlement, were conveyed 
by the truſtees to a truſtee in truſt for G. in fee, 
Then G. died without having done any other 
act to revoke or alter his will, And one queſtion 
was, Whether theſe inſtruments amounted in law | 
to a revocation ?, And it was contended that they 
did; for, at the time of the will, the legal eſtate 
was in the mortgagee, and, after the will, was 
transferred from her and conveyed to a truſtee; 
and, though the equitable intereſt might have re- 
mained the fame after the conveyance to the 
truſtee, yet, there having been an alteration of the 
legal eſtate after the will, that, it was ſaid, would 
operate as a revocation ; Sed per Curiam, unani- 
moully, G. at the time of the deviſe, had merely 
„the equitable fee in him, the mortgagee was his 
truſtee, Then, on payment of the mortgage 
money, the * the legal eſtate in fee to the | 

truſtee, 


399 J 
truſtee, which was merely transferring it from 
one truſtee to another; and there had been no 
determination or caſe in which the change of à 
truſtee had been held to revoke a will. Therefore 
the Court thought the will was not revoked. 


And Lord Hardwicke, in the caſe of Parſons 
and Freeman, laid it down as a general propoſi- 
tion, © That where a man had an equitable in- 
« tereſt in fee in an eſtate and deviſed it, and af- 
« terwards took, by a legal conveyance, the legal 


« eſtate therein to the ſame uſes, this was no revo- 
« cation ;” for this was the common caſe where a 


man contracted for the purchaſe of lands, and, 
before any legal conveyance thereof made to 
him, deviſed the ſame and died; in ſuch caſe the 
deviſee might compel a ſpecific performance, 
and ſhould have ſufficient of the teſtator's per- 
| ſonal eſtate to pay the purchaſe money; and, 


though the deviſe were between the articles and 
the legal conveyance, the latter was no revoca- 


tion; for, of what kind ſoever it might be, it was 


Parſons verſ. 
Freeman, 1 
Wilſon 311, et 
vid. 3 P. Win. 
170. et Green- 
hill v. Green» 
hill, 2 Vern. 
679. Et vid. 

1 Roll. Abr. 
616. 3. et Dyer 
735 10. 


only inſtrumental in changing an equitable into 


* hy eſtate, and e no alteration in the : 


will, 


But his TLordſhip, at the ſame time, obſerved, 
that it could not be laid down as a general rule, that 


the turning of a legal eſtate into an equitable one 


Qq 4 would 


1 Wilſon 3: 5 
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Selwyn verl. 
Selwyn, 
1 Blackſt. 
Rep. 251.5. c. 
2 Burr. 1131. 
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would not be a revocation; becauſe if a man, 
ſeiſed in fee, deviſed, and, afterwards, conveyed 


his eſtate. in truſt for himſelf, this en would 
be a revocation. | | 


Where ſeveral inſtruments taken together 
operate as one conveyance of land, a deviſe made 
thereof, in the intermediate ſpace between the 


execution of the firſt inſtrument and the comple. 
tion of the laſt, will be valid; Becauſe all the parts 


of ſuch a conveyance will be confidered as conſtituting 
one whele by reference to its inception. 


Thus, where by deed, in 17 50, S. was made 
tenant for life, remainder to his ſon in tail, and, 
in 1751, the father and ſon joined in a bargain 
and ſale to W yand his heirs, to make him a tenant 
to the præcipe in order to ſuffer a common re- 
covery, the uſes of which were declared to be to 


S. the father for life, remainder to the ſon in fee- 
fimple. Trinity term began the 7th of June 


1751. On the 8th of June the ſon made a will, 
whereby he diſpoſed of all his real eſtate. In the 
ſame term a writ of entry was ſued, out returnable 


Quinden. Trin. viz. 1 6th of June, and the recovery 
was completed the ſame term. Soon afterwards | 
the teſtator died. And a doubt ariſing as to the 


validity of the will, a caſe was ſent out of Chan- 


cery for the gpivign of the. Court of King's 


Bench, 


q 6⁰¹ + | 


Bench, and the ao was, Whether the lands 
in diſpute paſſed by this will made after the bar- 


gain and fale and after the beginning of the term, 


bur before the return of the writ of entry? And 
the court of King's Bench certified that the will 


was valid. _ The foundation of which opinion 


ſeems to have been, that the Court conſidered 
the whole tranſaction as one conveyance, each 
part whereof muſt relate to the date of the bar- 


gain and ſale, which Was the principal part, and 1 
which was perfected, made abſolute, and deli- 


So explained by 


Lord Mansf. 

4 Burr. 1962. 
Et SQ, 

I Black{t. Rep. 
706, 


yered from objections, by the ſubſequent cere= 


monies. 


So where, in 1724, a copyhold eſtate was ſur- 


rendered to the uſes of a marriage-ſettlement, | 


which left, in the ſurrenderor, the reverſion in fee, 
and a power to deviſe the ſame by will; after- 
wards a ſurrender was made by him to the uſe of 
his will and a will made accordingly. Then, in 
1751,, the ſurrenderor was called upon by the 


ſteward to be admitted to ſome of the particular 
eſtates created by the original ſurrender in 1724, 
which was done. And the queſtion was, 
Whether this admittance operated as a revoca- 
tion of the prior will? And the Court held that 


it did not; becauſe the whole tranſaction might 
be conſidered as one and the ſame, and then the 


admittance in 1751 would relate to the ſurrender 


n 1724, and be prior to the will. 


A par- 


Roe on thedem. 


of Noden verſ. 
Griffiths, 
1 Blackſt. 


Rep. 605. S. C. 
4 Bur. 19522: 
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Riley verf. 
Battinglas, Sir 
T. Raym. 240. 


Luther verſ. 
Kidley, 3 P. W. 
170. note B. 
Sed vid. 

oj Keb. 357. 
Pl. 48. et S. C. 
1 Sid. 9o. coat. 
dut a republi- 
cat on pre- 
fumed. 
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A partition between tenants in common, if 
confined to that object merely, is no revocation, 
Thus where A. and two others were tenants in 
common of the manor of B. in the county of W. 
in fee; A. made his will in writing of his third 
part, and, afterwards, by indenture and fine, par. 
tition was made betwixt the tenants in com non. 
And the queſtion was, Whether this was a revo- 
cation of the will ? And it ſeemed to all the 
Barons, viz. Montague, Littleton, Thurland, and 


Bertie, that it was not any revocation. 


So where A. and B. being tenants in common 


of lands in fee, A. by will, in January 1719, de. 
viſed his moiety in fee, and afterwards, in 17225 


A. and B. made partition by deed and fine, de- 


claring the uſe as to one moiety in ſeveralty to A. 


in fee, and as to the other moiety in ſeveralty to 


| B. in fee. The caſe was by Lord Chancellor 


King ſent to the Judges of the King's Bench to 
give their opinion, Whether this was a revoca- 
tion of the will? And they certified unanimouſly, | 
that they were all of opinion that the will of A. 


was not revoked by the deed and the fine levied 
in purſuance thereof, and that A.'s ſhare of the 


lands, contained in the deed and the fine levied 


| thereon, paſſed by his will. And in this opinion 


the Chancellor concurred. 


B Ut, 


[ 603 J 
But, if the conveyance, by which a partition is 
made, be for any other purpoſe except merely 
that of partition, it will operate as a revocation 
ol a will previouſly made, 


Thus, where T. died in 1741, ſeiſed in fee of 
lands being gavelkind, leaving two ſons R. and 
H. who both entered therein upon their 
father's death, and were each ſeiſed of an 
undivided moiety thereof; and, they being ſo 


ſciſed, R. made his will, and deviſed all his 
land and tenements and all his moiety to his 


wife, Afterwards a deed of partition was made 


Titner verſ. 
Titner, cited 
1 Wilf, 359. 
et 3 Atk. 742, 
7457 750. 


and executed by and between R. and H. and 


the lands in queſtion were allotted to R. and 
it was covenanted therein that they and their 
wives ſhould all join in levying a fine (which was 


done) and that the ſame, as to the lands in 


queſtion, ſhould enure to the uſe of R. and ſuch 


perſon and perſons, and for ſuch eſtate and eſtates, 


as he ſhould, by deed or will, limit, direct, or 


appoint, and, in default of ſuch appointment, to 


the uſe of R. in fee. Lord Chief Juſtice Les 
held this to be clearly a revocation of the will, 


and not like the caſe of a bare partition only un- 


attended by a fine or conveyance to a new uſe, 
which would not have been a revocation. 


A ſurrender | of a copyhold to new uſes, 


with remainder to the ſurrenderor in fee, will 
be 
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dem. of Gower 
verſ. Cunning- 
ham, a Blackſt. 


ing iſſue by T. G. the eldeſt, and I. the youngeſt 
ſon. In 1744, T. the father ſurrendered theſe 
tenements to the intent that the Lord ſhould re. 


their lives, remainder to the heirs and aſſigns of 


be no revocation of a will under a ſurrender pre 
Wahr made. 


Thus . 8. in 17 33 e copyhold 
tenements to the uſe of T. and B. his wife, for 


T. and they were accordingly admitted; and then 
7 ſurrendered to the uſe of his will. B. died, leav. 


grant them to the uſe of T. and his heirs until 
his marriage with S. and then to the ule of T, 
and S. for their reſpective lives, remainder to the 
heirs of their two bodies, remainder to the right 


 beirs of T. No admiſſion was had by T. under 


this ſurrender. Afterwards, viz. 1n 1757, T 
deviſed the eſtates to S. his wife for life, re- 


mainger to I. his youngeſt ſon, and M. his wife 
for their reſpective lives, and died leaving S. his 
widow, and G. his eldeſt ſon and heir. In 1759, 


S. was admitted for her life on the former ſurren- 


der made on her marriage, and then G. the ſon 


was admitted to the reverſion expectant on her 


deceaſe. : I. the youngeſt ſon died; then S. the 


tenant for life died. Afterwards M. the widow 
of I. was admitted by virtue of the will of T. and. 
the ſurrender to the uſe thereof. The queſtion 


was, Whether, by the DS acts, the ſur- 
bender 


8 605 J 


render to the ufe of the will was at an end? It 


was argued that, by the ſurrender in 1744, every 
thing paſſed out of T. the deviſor, conſequently 
there was an end of the ſurrender to the uſe of 
his will in 1733; and, he never having been 


admitted, nor of courſe ſurrendered to the uſe of 


his will, in conſequence of the new limitation in 
1744, nothing paſſed by the will of 1757. Sed 
per Curiam, unanimouſly, the old uſe in fee 
granted to T. in 1733, to which he was then ad- 
aid? and which was ſurrendered to the uſe of 
his will, was not taken. out of him by the new 
limitation and ſurrender of 1744. He had 


therefore no occaſion to be re-· admitted to it for 
the purpoſe of ſurrendering to the uſe of his 


will, but ſhall be conſtrued to be 1 in of his old 
eſtate. | 


Secondly. By an intended alteration of the 


eſtate of the deviſor. 


Under this head thoſe caſes may properly be 
arranged where the deviſor, after the making his 


will, attempts a diſpoſition of his eſtate, and in- 
tends a complete conveyance, but fails therein, 


either for want of due formalities in the form of 
the inſtrument that he uſes, or from an incapacity 
to take, in the perſon to whom he means to 


| COnVey. 
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Moore 429. Ca. 


0 


1 Roll. Abr. 


99. S. C. 
oph. 108. 
1 Roll. Abr. 
615, 4. et vid. 
2 Atk. 72, 72, 
$03. 1 Blackſt. 
349 


G15. Pl. 5. per 


Popham and 


Gau dy. 


143d. 615. Pl. 6. 
. agreed per 
Popham et 


-- Gawcy, et 1 


Vez. 178, 180. 


"ment was accordingly made by letter of attorney, 


ther the feoffment without livery was a revoca. 


for which ſeems to have been that, prima facie, it 


an eſtate for life, deviſe it to J. S. and, after. 
although the leſſee for life never attorn, yet this 


plainly ſhewn bis f intent chat J. D. ſhall have it. 


L 606 J 

An than of the firſt kind occured in the 
_ caſe of Montague and Jeffries; there A. ſeiſed i 
fee of the manor of Marifield and of Grovelang; 
. expectant on a leaſe for years, made his will, by 
which he deviſed the manor and Groveland; i, 
B.— then A. covenanted with R. to make a feof: 
ment to the uſe of himſelf and C. the daughter 
of R. whom he intended to marry, which feof. | 


8  # © = 


and livery was executed in the manor of Mari. 
feld, but not in Grovelands. A. then married C. 
and afterwards died. The queſtion was, Whe. 


tion of the will as to Grovelanas ? And the | 
Court were of opinion that it was. The reaſon 


imported a an intention to alter che former diſpo- 
ſition. 


1 if a man, ſeiſed of a reverſion expectant on 
wards, by deed, grant the reverſion in fee to J. D. 
works a revocation; inaſmuch as the deviſor has 

1 if a man deviſe kinds to = S. and, af- 
terwards, bargain and ſell them to J. D. and ac- 


knowledge the : bargain and ſale in order that i 
wmf 


may be inrolled Gs; to the ſtatute; . 
though it be not inrolled within the ſix months, 


yer it ſhall be a revocation of the will for the 


reaſon before mentioned. 


And, at common law, if a man had deviſed 
land by his will in writing, and had afterwards 
deviſed it to another by parol ; although the lat- 
ter deviſe was void as a will, yet it was a revoca- 
don of (EEE. 1 | 


But in theſe caſes of imperfe& conveyances, 


(they differing from thoſe of actual alterations of 
the eſtate deviſed, inaſmuch as the former reſt 


intirely upon a change of the intent to diſpoſe by 
will, inferred from the attempt to convey in ano- 
ther manner than in the will is effected, whereas 
the latter turn upon the fact of the alteration only 


and are governed by that without any reference 
to the intent) 1t may be ſhewn, that the deviſor 


had no intent to alter the diſpoſition he has made, 


and, if that caſe be made out in proof, no revo- 


cation will enſue from the circumſtance of there 


having been ſuch W conveyance. 


Upon this ground Wingfeld's caſe, in which 
it was held, that a feoffment without livery was 
not a revocation of a will previouſly made of the 
lame land, may be reconciled to the before- 
ö 5 5 3 5 mentioned 


„ 


1 Roll. Abr. 
615. Pl. 3. per 
Popham. 


Wingfield's 
caſe, Gouldſb. 
32. Pl. 7. S. G. 
Godb. 132. PL. 

152. Owen 76. 


608 J 


mentioned caſe of Montague and Jeffries. In the 
former caſe, A. deviſed land in N. to W. and 
his heirs in fee, and, afterwards, made a deed gf 
feoffment thereof to divers perſons unto the yp 
of himſelf for life without impeachment of waſte, 
the remainder unto the deviſee in fee. But, be. 
fore he ſealed the deed of feoffment, he aſked if 
would be any prejudice to his will, and he ws 
anſwered, No. Then the deviſor aſked again i | 
it would be any prejudice, becauſe be conceive: 
that he ſhould not live until livery was made. And 
it was anſwered, No. Then he faid that he 
Would ſeal it, for his intent was that his will 
ſhould ſtand; and he ſealed it, and a letter of | 
attorney to make livery. Afterwards livery was 
executed on part of the land, and then the deviſor 
died. And, whether that part of the land where- 
of livery had not been made paſſed by the will, 
or whether the deviſe of it was revoked by the 
feoffment without livery was the queſtion. And | 
it was infiſted that it was a revocation ; for, if 
the deviſor had faid this ſhould not be his will 
that had been a plain revocation, . and, then, the 
making of the feoffment was as much as to fay, 
that the will ſhould not ſtand. But it was an- 
ſwered by the Court, that it appeared that the 
mind of the teſtator was, that his will ſhould 
ſtand, and, if there was 10  feofſment, there was no 
revocation in lat, and then there was no revoca. 
tion 


JJ 

non in deed; for the deviſor ſaid, if this will not 

byrt my will I will ſeal it: and, although the at- 

torney made livery in part ſo that the feoffment 3 
was perfect in part, yet for the lands in queſtion, 8 
whereof no livery was made, the will ſhould 
tand; for a will might be effectual for part and 
part might be revoked; and the Court told the 
Jury that this was their opinion, and chey found 
a 2 | 
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Inſtances of the bond kind; namely, in- 5 
ſtances, where the conveyance, made after te 
will, fails from an incapacity to take, in the perſon 
to whom the later diſpoſition is made, are like. 
viſe not unfrequent in the books. As if a man x Roll. Apr. 
deviſe land to one, and, afterwards, by another will, 614 4 5. 
deviſe it to the poor of ſuch a pariſh, the ner 
deviſe is void, becauſe the deviſees have not a 
| capacity to take; yet this is a revocation. So if 
the latter deviſe were to a corporation, a deviſe 


| to whom is not within the ſtatute, that likewiſe . 
would be a revocation, „„ ts „„ 


M5; 
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Again, if one deviſe lands to A. and, after= Conſtable, _ 
2 Ca. Ahr. 
wards, by another will, deviſe the ſame lands to 3 IT Vin. 


Aber tit. Der. 
B. who is a papiſt; both deviſes are void: for R. z in margin 


though the laſt f Is void as a Tm yet it is good = "OE 


1 Brow. Par. . 
a revocation. e f * | 
| | of Le 8 


R And, 


[ 610 J 
And, upon the ſame Nebel id a fublequen 


grant to a perſon incapable of taking is a reyocz. 
tion of a will W made. 21 


Beard verſ. 
r T bus, where A. delle at variance with his 
K wife, by his will, made in 1739, and executed at 


a tavern, gave all his eſtate real and perſonal t 
his brother, and made him executor. And i; 
1740, A. by a deed poll, gave and granted tg 
his wife all his ſubſtance which he then had g 
might thereafter have. The queſtion was, Whe. 
ther this will was revoked by the deed poll? E, 
per Lord Chancellor, the latter inſtrument can. 
not take effect as a grant or deed of pift to 
the wife; becauſe the law will not permit a man 
to make a grant or conveyance to his wife in hi 
life-time, neither will a court of equity ſuffer the 
wife to have the whole of the huſband's eſtate 
while he is living; for, it is not in the nature of 1 

_ proviſion, which is all the wife is intitled to, 
: Bur, then, another conſideration remains, VIZ. 
though it cannot take effect as a grant to the 
wife, yet, whether it be not an act ſo inconſiſtent} 
and repugnant to the will, that it may, though a 
act not ſtrictly legal, amount to a reyocation !; 
And his Lordſhip ſaid, that he was of opinion it 

| HONED deed was, and declared that the will was revoked 7 


Cn eta. to all zhe e Mate by the deed. 1 25 


«2s os EY . 


— 


L 67 ] 
Secondly. By the a& of « ſtranger. 


As to revocations by an alteration i in the eſtate 


made by the act of a ſtranger. Theſe being effe&t- 
ed by act of law merely, it is immaterial whether 
the intent of the deviſor be to revoke e or not. 


T has it was held * | in 1 King's Reck by 


Velverton and Mark, that, if a man deviſe his 


lands and afterwards be diſſeiſed and die before 
entry, the deviſe is thereby revoked, notwith- 
ſtanding there is no ſuch intent in the deviſor; be- 
cauſe the diſſeiſin turns it to a right, and it is then 
only a choſe in action; and, therefore, it is a good 
plea againſt a deviſe, that the deviſor did not die 
ſciſed of the lands deviſed. 


But it ſeems + if the A re-enter the deviſe 
will not be affected by the 1 ts 
becauſe by re-entry the propriety 
diſſciſee and the diſſeiſin purged ; 
of the diſſeiſee has relation, as to the property, te to 

continue the wah in him ab initio. f 


And if M ce Grit labd'w 5 youngeſt 
- fon, and the eldeſt ſon, knowing thereof, enter 


into the land and diſſeiſe the father by which the 


will is void. Yet, becauſe it was made void 
by deceit and covin, it will be made good 1 in 
c f Mw 


or the regreſs 


But 


Vid. Lear Book 


Mich. 39 Hen. 
VI. 18. b. Pl. 


23. 1 Roll. Abr. 


616. S. 1. et 
ſame law, Ca. 
T. Holt. 748. 
Nota, It is ob · 
ſerveable upon 


this doctrine 


that a will may 
be rendered 


void by a ſecret 


tranſaction in- 


tirely un- 


known to tlie 


devifor.Ex 100 
Suppoſe a man _ 


grant a leaſe 
at will, and 


the leſſee make 
an under leaſe 


for years, and 
the underleſſee 
enterand Make 


a ſecret feoff- 
ment. In this 


caſe, if the leſ- 
ſor make or 


have made his 
will, it ſeems 
it will be re.. 
voked by the |} WM 


diſſeiſin. 


+ Vid. 11 Rep. 


ES Ca. T. 


olt 748. de- 
nied by Dod- 


ridge, Palm. 


205. unleſs a 
new publica- 


tion. Supra 
184186. 


f 1 Roll. Abr. 
878. 1 Eq. Ca. 
Abr. 174. 1. 
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Haines ver.. 
Haines, 2 Vern. 


44» 


Trevilian's caſe, 
_ Dyer 142 4. 143 


b. 8. . 1 Roll. 
| —_ 616. R. | 
. et vid. 


Gouldiv. I 50. 
Sed vid. ibid 


616. Q. 3. 


which ſeems 
Contra, but the 


caſe Dyer 73, 


10. which is 
referred to, is 
nuot adjudged. 


revoke a will. 


4” 612 J 
But a ſtranger cannot by cancelling or tearin 
Therefore where an uncle having 
deviſed his real eſtate to diſtant relations, and dif. 
inherited his nephew and heir at law, and a younger 


brother of the heir at the funeral ſnatched the 
will out of the hands of the executor and tore i 


in many ſmall pieces, and moſt of the piece, 


particularly thoſe wherein the deviſe of the land 
was, were picked up and joined together again; 
it was decreed, on a bill to have the will eſta. | 


bliſhed, that the deviſees ſhould hold and enjoy 
againſt the heir and that he ſhould convey, 
although no direct proof was made that the hei 
directed the tearing of te ä 


T birdly. By mere operation of law, without 
any act of the party. 

In this caſe allo, as well as in the preceding one, 
a revocation may be made notwithſtanding no 
ſuch intent is in the deviſor. This queſtion was 
agitated in Trevilian's caſe. There cęſtui que | 
uſe of lands made his will in the 23d Hen. VIII. 


thereby deviſing the ſame to his wife for life, re- 
mainder over; the truſtees continued their eſtate 
to theſe uſes until the 27 Hen. VIII. when 
the ſtatute for transferring uſes into poſleſ- 
ſion paſſed, by force of which the deviſor himſel 
became ſeiſed in his demeſne as of fee, and, being 


ſo ſciſed, Ee; | in the 36 Hen. * died: 
. 


1 


the wiſe entered ; and the queſtion was, Whether — 
the will was good, or whether the ſtatute 27 Hen. | b 
VIII. was a revocation of it. And it was con- 
tended that the will was revoked; for in 23 Hen. 
VIII. when he who made the will was ſeiſed in 
| uſe, the will was warranted by the common law 
by reaſon of the confidence and truſt; but before 
the will took effect the ſtatute of 27 Hen. VIII. 
deſtroyed all wills of land, fo that, after that 
ſtatute, none could be ſeiſed in uſe ſo that he 
might declare his will; and, by the proviſo in that 
ſtatute, all wills made and conſummated by the 
death of the makers, or which ſhould take execu- 
tion and effect by death before a certain day in 
the ſame year, or the next year, were affirmed 
and made good and no others: and, then, this 
will was clearly void until the ſtatute of 32 Hen. 
VIII. which gave authority to make wills of 
ſoccage lands, and was underſtood to extend only 
to wills made after that ſtatute. Therefore by 
this will, if warranted by that ſtatute, the land 
ought to paſs to the deviſee, and that it could 
not have done if it had taken effect at firſt when 
it was made and therefore it could not afterwards. 
And of 'that opinion was Stemfard, Juſtice, but 
Brooke, Chief Tuſtice, doubted. whether the ſta- 
tute was a repeal and revocation or not, but he 
argued that it was not; and Brown, J uſtice, was 
with him in opinion. But judgment was deferred 
and afterwards given for the revocation, | 
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Thompſon We. 


Roebottom, - 
22 July, 20 
Geo. II. cited 
2 Vez. 419. 


Winxkfield's 
caſe, Goldſb. 
32. Godb. 132. 
- Owen 76. 


5 Vid. 1 Roll. 
1 Abr. 617. Z. 3: 
Dyer 143 b. in 


note. 


t 6 1 


So a deviſe of annuities which were afterwards 
ſubſeribed by act of parliament, was held to be 
revoked thereby. 


„A wil may be 3 either abt tobe) or or con- 
dictonally, in all or in part, and if it be revoked 


only in part the reſt will ſtand. 


We have already conſidered what acts amount 


to abſolute and entire revocations in law, or in 
equity; therefore it will only be neceſſary here 
to take notice of conditional or in part revo- 
cations, properly W Nera, pro 


tanto, 


The moſt ſtriking inſtance of a conditional or 
in part revocation ſeems to be that of a mortgage 
in fee, which, at law, appears to have been, as | 
well before, as after forfeiture of the condition, 


an abſolute revocation of a will previouſly made, 
being an alteration of the eſtate. And though ' 
courts of equity now confider a mortgage only 
as a conditional revocation p tanto, depending 


upon the mortgage being diſcharged or not, yet | 


they ſeem not to have viewed it in that light 
until after their juriſdiction was fully eſtabliſhed: 


Thomas verſ. 
North, 17 Car. 
T. 1 Ch. Rep. 
„ 


for, in the caſe of Thomas and North, which aroſe 


on a deviſe of lands of which a mortgage was 
* IN for a um to be rn in three 


* — 


years, 


begs 9 — 2 bo 4 


| L 6176 ] 
years, t the Court refuſed to relieve the deviſee, | | 

and diſmiſſed his bill againſt the heir at law, who „„ 
had redeemed, entered on, and diſpoſed of the 

lands; he inſiſting that, if there was a will, yet 
that will was revoked by the mortgage made 

ſubſequent, and that it had not been ſhewn that 
the will had afterwards been WN 


— 


But, when the nature m a mortgage came to 
be better underitood, and courts of equity had 
eſtabliſned an excliſive juriſdifFion over that 
ſpecies of property, they held, that, though, in 
law, a mortgage in fee was an implicit revoca- 
tion of the whole eſtate, yet, in equity, the intent 
of the party in making it ought to be conſidered, 
which was only to ſupply himſelf with money for 
his occaſions, and not with deſign to revoke the 
deviſe in his will, They, therefore, conſidered i 
the conveyance as made for a particular purpoſe, ce. [8 
and as a pledge for money only, and, though it __ 
was of a real eſtate, yet, in conſideration of equity, 
the thing conveyed was looked upon merely as a 
perſonal intereſt ; for it had, in equity, no quality 
of a real eſtate, and, therefore was, in equity, no 
revocation of a real eſtate, the teſtator being conſi- 5 
dered there as n "g only created a chattel bk. 


This point is held to have bes ſerejel in the | Hall 6 3 5 


caſe of Hall verſ Dunch. There J. S. deviſed 1 7 
| Rr 4 OO : iz the AF 154. 


Yorke verſ. 
| Stone, 1 Salk. 
Az vid. 
| 3 Atk. 748, 
805. Lord 
Bridgewater v. 
Duke of Bol- 
ton,2 L. Raym. 
968, Perkins 
v. Walker, 
1 Vern. 97. 


2 


Rider v. Wager. 


— 265 gt” 


Supra 594, 2 P. 


| Will. 3 2 9. 


his will made, mortgaged the eſtate by leaſe and 
releaſe and fine for 30007, which was contended 
to be an abſolute revocation of the will. But the 
Lord Chancellor faid, that it 9 50 be a 
revocation ro ano. 


Per Cowper, 

Cha. 8 Vin. 
Abr. 1 36. Pl. 
10. 


the lands in queſtion to A. in tail male remain. 


of the Rolls was of opinion that a mortgage in. fee 
was a revocation pro tanto only, and decreed ac- 


Jeffries the decree was affirmed. 


fine, yet it will be only a conditional revocation 


mentioned caſe of Rider and Hager, one fact in 


ur conuſance de droit come ceo, &c. and not a fine 


der to B. in fee, and, having afterwards occaſion 
for money, mortgaged the ſame in fee, and then 
died: after which, A. being dead without iſſue, 
B. brought his bill againſt the heir at law to be 
let into the benefit of the deviſe. It was inſiſted, 
on behalf of the heir, that the mortgage, being in 
fee, was an abſolute revocation of the deviſe in 
equity, as it clearly was at law. But the Maſter 


cordingly: and on an appeal to Lord Chaycello 


And though i mortgage be made by deed and 
pro tanto. This was fo decided in the before- 


which was, that the teſtator and his wife had, after 


$ Bur, | if 4 man Reviſe Und and afterwards 
mortgage the ſame for years, and then levy a fine 


ſur conceſſit, this will be a revocation : but, if it 
TH A TOR OR + 


5 t 1. 


N 


had been a a finer conceſit, it had revoleed only | 


pro tanto, Sed 2 ? 


A conveyance by. way of mortgage for years is 


in law, as well as in equity, only a conditional re- 
vocation pro tanto of a deviſe in fee; but ſtill the 


conſtruction is different in law and in equity; 
for, in law, the mortgage is an abſolute revocation 
quo ad the term, though the reverſion paſſes by 
the will notwithſtanding ; but, in equity, it is a 
revocation pro tanto only as well with reſpect to 
the term as to the reverſion, and the reverſion 
there draws to it the equity of n 0 


. 


Thus, whe one deviſed a term 6 ninety- 


nine years carved out of an inheritance, in truſt 


to pay 141. per annum to the teſtator's grand- 
daughter for life, and, after making the will, the 


deviſor mortgaged this land for five hundred 
gears, it was held per Lord Copper, Chancellor, 


Saunders v. 
Hawkins, 


38 Vin. Abr, 
156. FL a. | 


that the mortgage was a reyocation pro tanto only 


of the deviſe of the annuity in equity, and that the 
daughter muſt keep down the intereſt or pay a 


third part of the mortgage money on redemption. 


But, whether a mortgage for a term of years 


was a revocation pro toto or pro tanto, ſeems to 


haye been formerly a queſtion of fact reſting 


upon 70 animo it was made; for, in the caſe of Barbers: Tak.” 
Barber 
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f 


Quzre of the 
term, for clear - 
by not ſo of the 
reverſion? 


Harkneſs v. 


Bayley, Pre. 


1 


Barber and Took, where the teſtator, after having | 


deviſed his lands in fee, mortgaged them ſor 


years; the Judge, though he was of opinion that 


the mortgage was only A revocation pro tant 
on the counſel for the heirs at law inſiſting that 
it was an actual revocation of the whole will 
directed it to be tried, Whether there was an 
actual and total revocation? 


But, a diſtinction has been made where the 
mortgage is to the deviſee and where it is to a 
ſtranger; for, if it be made to the deviſee, it is an 


abſolute revocation of a will previouſſy made; 
| becauſe the mortgage is inconſiſtent with the de. 
viſe: for a man can never have been intended 
to be mortgagor and mortgagee at the ſame 


time. 


Thus where B. Keile 4 in fee, having had four 
daughters, three of whom were dead, made her 


will, and thereby deviſed lands to her daughter 


and her heirs, and, afterwards, for ſecuring 40000. 


to the daughter (wherein ſhe ſtopd indebted to her | 
for her own and her three ſiſters legacies under 
their father's will, and wherewith thoſe lands were 


chargeable in the mother's hands) and intereſt, 


the mother mortgaged theſe lands to the daughter 


for five hundred years, with proviſo to be void 


on N of 1000. Per annum during the mo- 
35 8 
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ther's 1 and the 49001. and eel within 
three months after her death. The queſtion was, 
Whether this mortgage for five hundred years to 
the daughter was an abſolute revocation of the 
| deviſe thereof in fee to her by her mother's will, 
or only a revocation pro tanto? And it was de- 
creed to be an abſolute revocation of the deviſe 
in fee, it being made to the ſame perſon as, and 
therefore inconſiſtent with, the deviſe, © 


Upon the principle, that the conveyance is 


| intended for the particular purpoſe of a ſecurity, | 


and, therefore, in its nature only perſonal, courts 
of equity have held that, where, after a will, the 
whole eſtate deyiſed has been differently diſpoſed 


of for the purpoſe of paying a debt, and, conſe- 
quently, with a view to a ſecurity merely, it ſhall _ 


be a reyocation only for that particular purpoſe, 
namely, to let in the incumbrancer; becauſe, in 


ſuch caſe, the teſtator himſelf has drawn the line 
how far the revocation ſhall 805 an his intention 


is planly 3298 


E hus where a real 8 was deviſed, and; onde v. . Cooke, | 


afterwards. the deviſor, in order to pay a debt due 
to C. conveyed the ſame to him in fee to be ſold 
for that expreſs purpoſe, and, in truſt for the teſ- 


tator as to the reſidue, this was held « to > be a a re- 55 


vocation pro tanto Poly? in ä 


ts : 


4 7 
(4361, 
1.x 


cited 2 Atk, 


272. 


* 


Vernon verſ. 
Jones, Pre. Ch. 
32. 2 Vern. 241. 
x Eq. Ca Abr. 


410, 10. 


2 Freem. 117. 


wy 
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So where V. being married and ſeiſed of r rever, 
fionary eſtates after a. term of years in mort. 
gage, made his will, and deviſed all his lands, ex- 
cept his capital meſſuage, &c. to truſtees upon 
truſt to ſell, to pay certain debts, and, afterward, 


to raiſe 2007. per annum rent charge out of the 
excepted lands for his wife for life for her jointure 


provided ſhe releaſed her dower, and alſo to raiſe 
certain portions for his daughters, and a mainte. 
nance of 1001. per annum for his eldeſt ſon. And 

then V. mortgaged his eftate for a further ſum, 
and the wife joined in a fine; and afterwards V. 
made a deed of truſt, whereby he conveyed all his 
lands to ſeveral perſons (who were ſureties for | 
ſome of his debts) in truſt to {ell all or any part 


far payment of his debts, and that, afterwards the | 


| ſurplus ſhould be to him and his heirs, and then 


died without republication of his will. The quel- 

tion was, Whether the mortgage, fine, and deed 
of truſt revoked the will? And it was contended 
that theſe inſtruments and affurances were with- 


out doubt a revocation in law of the will; for, 


whereas by the will he had ſubjected his lands, 
with exception of ſome particulars, to be fold 


for payment of debts, and made thoſe excepted 
lands a fund to raiſe 2007.” per annum for the 


_ viſe's fortune, now, by the ſubſequent deed of 


truſt, he had ſubjected thoſe excepted lands as 


vel as the reſt to be ſold for che purpoſes? in 


that 


1 7 
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that deed, and ſo. had deſtroyed the fund upon 
which the 200 J. was, by his will, to be raiſe 1. 
for his wife, and had declared the ſurplus of all, | 


after debts paid and his truſtees indemnified, to 
be to himſelf and his heirs ; and, to obviate any 


objection that might be made, upon the ground 


that the wife's having a right of dower might 
be a conſideration for the 200 J. per annum given 


by the will, and ſo ſhe a kind of purchaſer, it was 


ſald, that there was a mortgage upon the whole 
eſtate before the marriage, and ſo the wife's title of 
dower was of no conſideration at all, or, if it were, 


that ſne had barred herſelf thereof by joining in the 


fine upon the ſecond mortgage. Bur the Court, 
conſiſting of three commiſſioners of the great 
ſeal, were unanimouſly of opinion, that neither 
the mortgage and fine; nor the deed of truſt, were 
a total revocation of the will, it being made for 


particular purpoſes ; but that, after debts paid, 
the widow ſhould have her 2001. per annum, 
and the younger children their portions, if the 
eſtate were ſufficient to pay all, and, if not, ſhould 


| be Pug in e | 


And Me 18. deviſed all his real. * per⸗ 
fonal eſtate to truſtees, their heirs, executors, and 
adminiſtrators, in truſt to pay 157. per annum to 
his ſiſters for their lives, and, after ſeveral legacies, 
deviſed the ſurplus in truſt for diſſenting miniſters, __ 
5 e | 


3 P. Will, 244, ; 


Lloyd et ux v. 


S. O 2 Eq. &. 
Abr. 776. 28ͤ Ü r 


e 
„„ 
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Particularly, 357. per annum to the diſſenting mi. mi. 
niſter at Reading, and gave 300 J. a piece to the 
truſtees, and 201. per annum while they executed 
the truſt. Afterwards, by leaſe and releaſe of ſub. 
ſequent date to the will, as well for and in con- 
ſideration of the natural love and affection which 
J. S. bore to his couſins A. and B. and his friend 
C. as in conſideration of 105. paid by them, the 
teſtator conveyed- all his real eſtate unto' and 
to the uſe of the ſaid A. B. and C. their Dein 
and aſſigns for ever, with a proviſo to be void 
on payment of 105.; and, by another deed of 
the ſame date, and on the like conſideration, the 
teſtator gave all his perſonal eſtate to the faid A. 
B. and C. proviſo to be alſo void on payment 
of 105.; and it was agreed that J. S. was to | 
have the rents and profits during his life, for the 
maintenance of himſelf and family. J. S. kept 
both theſe deeds in his cuſtody, and ſoon aſter- 
wards died. The truſtees for ſome time paid 
the annuities, but they afterwards refuſed to pay 
either the annuitants or the miniſters, and took. | 
the property to their own uſe; and then it became 
a queſtion between the heirs at law of J. S. and 
the truſtees, Whether the deed of conveyance 
of the real eſtate, and the deed of gift of the 
perſonal eſtate, had revoked the will, the conſe- 
quence of which, the former contended, would 
be, that the conveyance being voluntary and with- 
N — bk © 


AF 64g 1 


out — and A. B. and C. lutetelecl 
to take only as truſtees, a truſt reſulted to the 
heirs at law. But Lord Chancellor Talbot was 
of opinion, that the will was not revoked by 


theſe inſtruments ; for they were not intended to 


prejudice the charity, but to ſtrengthen it. And 


he ſaid, it was a further argument of the inten- 
tion of the teſtator, that the truſtees ſhould not 
have the eſtates to their own uſe, inaſmuch as, 


after the deed of the lands and goods were 


executed, ſtill they were kept in his own cuſtody. 


So that, as the deeds were only intended by 
way of truſt in the truſtees, it was more rea- 


ſonable to eſtabliſh the truſt on the foot of 


the will; and this decree was affirmed on a 
rehearing before Lord Hardwicke, he being of 


opinion, that here was a ſufficient conſideration, 
and that the legal eſtate and beneficial intereſt 


did likewiſe well paſs to A. B. and E; and that 
there was in this caſe no reſulting truſt to the 35 
heirs at law, nor any intention in J. S. that the 


truſt ſhould reſult, his deſign br pa to ſecure 
the N at all events. 


Revouaticus 1 canto may operate, either by 


altering the quality of the eſtate in abridging 


the intereſt in, or — the e of, 


the e thing! deviſed. 12 4 $1 $98 
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Vid. Sir Richard 
Pexhall's caſe, 
1 Roll. Abr. 

427. X. x I. 


£ 1 1 


A man may alter the quality of che ente 


the thing deviſed, by turning that Which iz 
conditional into an abſolute eſtate. As if , 
man command another to write his will, and 
thereby to give his wife an eſtate for life in his 
manor of D. and he writes, that the teſtator give 
it her for her life #pon condition that ſbe ſhall ni 
marry, and this condition being ſhewn to the 
deviſor he diſallows it; yet by this the eſtate is | 
not revoked, but only the condition. 


80 if a man deviſe an eſtate upon condition, 


and, afterwards, on . firike out the con- 


dition. 


Upon che ſame principle, if a man abridge 
the quantity of intereſt that he has diſpoſed 


of by his will; as if he, by any ſubſequent diſ- 
poſition, vary his will as to part of the eſtate he 


8 = Ys 
Jeffries, 1 Roll. 
Abr. 616. U. 2. 


Bas previouſly given, leaving bis diſpoſi ttion as to 
the remainder of it unaltered, this will operate as 


a revocation pro tanto. As if, after a deviſe 


in fee, the deviſor leaſe to a ſtranger for life; 


| Per Lord 5 
Mansfield, 


Cooper 90. 


this is no revocation of the fee, but only during 


the eſtate for life, becauſe the deviſor's intent does 


not kc os to ee but VO ne eite 


£0 


so if a Mehr deviſe an abſolate tire in re 


to A. and, afterwards, by a fubſequent deviſe, give 


him only a an eſtate tail in the ſame land; it is a 
| revocation 
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a | - 'C We 2% | 3 
tevocation to the extent of the difference be- 
tween an eſtate tail and an eſtate f in fee. 

| Ap whos 10 had two „ F. ad W. 
by ſeveral venters, and deviſed lands to the 


uſe of F. his eldeſt ſon for life and to the 


heirs males of his body, and for default of ſuch 
iſſue 40 the uſe of the heirs males of T. and the 
heirs males of their bodies, remainder to the 


uſe of his own right heirs, and then made a 


leaſe of thirty years to W. his youngeſt ſon, to 
commence after the death of the teſtator. W. 
entered and ſurrendered the term to F. who en- 
tered and aſſigned the remainder of the term to 
the defendant, and then died without ifſue. And 


one queſtion was, Whether this leaſe made to 
the youngeſt brother, being to commence at 
the ſame time at which the deviſe to the eldeſt 


brother was to take effect, operated as a revo- 
cation of the whole deviſe, or only quo ad the 


diſpoſitions might ſtand together, and there 
could be no revocation unleſs it were expreſſed 


that the e could not n TOS 


Hodgkinſon v. 
Whond, Cro. 


term? And, as to that point, the Court reſolved 
unanimouſly, that it was not a revocation of the 
inheritance, but quo ad the term only; for, both 


that the intent of the teſtator was changed, or 


But, although a leaſe, 1 - hal to A FER 


* the deviſce, is a revocation pro- tante only, 
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Eoke v.Pullock, 


L 66 ] 
yet it is held that, if it be made to the deviſee 


himſelf, to commence from the death of the de- 


viſor, it is a total revocation; becauſe the eſtate, 


cannot ſtand together, and, conſequently, by 
making the latter the teſtator mult have in. 


tended that the former ſhould not ſtand. 


Thus, where C. deviſed his lands to his fit 
in fee, and, afterwards, let the ſame land by 


indenture to his ſiſter for ſixty years, to com. 


mence after his death. The queſtion was, 
Whether the making this leaſe was a revocation 
of the will? And it was held that, being made ty 
the deviſee, it was a revocation in toto, and not 


| pro tanto only. 


The 8 having, in the preceding caſe, 


delivered the deed to a ſtranger, to the uſe of 


the ſiſter till after the death of the deviſor; it 


was argued, that the deviſor intended that ſhe 
ſhould have an election to have the fee or the | 


term, and, therefore, that, as ſhe never agreed to 


the leaſe, but claimed by the deviſe, ſhe had a | 
right to take under the latter: ſed non allocatur. | 


"Ibid. 


0 > 


But it was agreed, - in the ſame caſe, una: 
nimouſly, that if the leaſe made to the de- 
viſce had been to begin preſently, or futurely | 
In the deviſor s ee * had not been 


9 


any 


— _- „ + > 2 bas 


his ſiſter, which ſtranger did not deliver it to 


6" Þ 


any fevocation of che will; for the leaſe wicht 
men have determined in the life-time of the 
deviſor, and therefore have well ſtood with his 


vill. 


_ 


Revocations pro tanto, operating by alteration 


of the quantity both of the eſtate and ſubject, 
might, at common law, have been effected by the 


teſtator's declaring, that part of the thing deviſed 
ſhould not. go to the deviſee; and may now be ef- - 
fected by his diſpoſing of any part of the heredi- | 


taments deviſed to different purpoſes from thoſe 


revocation as to the other two. 


viſed his meſſuage called N. and the park and 
lands thereto adjoining to truſtees, in truſt to 
permit his daughter S. to receive the rents and 
profits until her marriage or death, and, in caſe. | 
ſhe married with the conſent of two of the truſtees. 
and her mother, then to convey the ſame to her 


or married without ſuch conſent, then to con- 


8 2 5 


in the will. Thus if a man had deviſed three ma- 
nors to J. S. and afterwards declared, that the de- 
viſee ſhould not have the manor of D. which was 
one of the three; this would not have been any 


And where B. having iſſue four daughters, de- 


and her heirs, but if ſhe died before marriage, 


rey to other perſons. Afterwards S. married in 
de life-time of her father, and with his conſent, 


Roll. Abr. 617, 


F. 1. 


Clarke et ux v. 
Berkeley, et, e 
cont. 2 Vern. 


720. S. C. 1 Eq, 


Ca. Abr. 412. 


13. 2 Eq. Ca. 


Abr. 771. 12. 
Et vid. Gouldſ. 


32, 33> 
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Frudenell v. 
Boughton, 
2 Atk. 268. 


Supra 19.49.59. 


1 ſtatute of frauds, Lord Hardwicke being of} 


ber 1738, gave and deviſed 800 J. to his ſiſter 


Afterwards B. by a ſubſequent will, dated My 
| bequeathed 1007. to his ſiſter L. and 400 J. to 


real and perſonal, he diſpoſed of as before. But: 


the next queſtion was, Whether the legacies 
given by the firſt will were revoked by tie 
ſecond in icio, they being s given differently and 


[ 628) ] 


and, thereupon, he ſettled part of the lands be 
had before deviſed to her upon her and he; 
huſband, and then he died. And it was held, 
that this ſettlement was no revocation, as ©, 
the deviſe of the remainder of the lands Which 
were not ſettled.” 


Ate; where B. by will duly executed pur. 
ſuant to the ſtatute of frauds, and dated in OS. 


E. and alſo 400 J. to his ſiſter L. and other ſmall 
pecuniary legacies, and then gave all his real 
and perſonal eſtate, not otherwiſe therein diſpoſed | 
of, after payment of his debts and legacies, to | 
S. his brother, and appointed him executor, 


1741, and revoking all former wills, gave and 
his fiſter E. and the reſt and reſidue of his eſtate, 
the latter will was not executed according to the 
opinion, that theſe legacies being to be taken 
originally as perſonal, becauſe although the lat- 


ter words created a charge upon the land, yer 
they. were in their primary intention perſonel; 


M 5 | to 
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o different perſons; or, whether hen legacies 


800 by the ſecond will were to be conſidered aa 


only modifications of the firſt; and, conſequently, 
25 revocations of them pro tauto only; the conſe- 


quence of which would be, that the latter legacies 


would continue' a charge upon the land? And 


Lord Hardwicke was of opinion, that the legacies 
given by the ſecond will were to be conſidered 


as part of the money given by the firſt, only 


new-modelled or qualified; and that the ſecond 
will, therefore, was a revocation of the firſt pro 


tanto only; and, accordingly, decreed the raiſing 
| the leſſer ſuns | out 12 the real eltate of the 
teltator. | 


Having endeavoured to explain the principles 


the nature, and extent of revocations at com- 


mon law, we ſhall now conſider how far they 


ſtatute or wn 


© viſe in writing, of lands, tenements, or here - 
* ditaments, nor any clauſe thereof, ſhall be re- 


gor obliterating the ſame by the teſtator him 


have been altered, added to, or abridged by the 
clauſe reſpecting revocations ene in che 


By that ſtatute it is BEV WY 6 chat no . 


© yocable, otherwiſe than by ſome other will 
* or codicil in writing, or other writing declaring 
Fe TM ſame,. or by burning, cancelling, tearing, 


813 = «ll, 


29 Car. IT. 
CAP: 3» ſe. 6, 285 : 


per Lord | 
Hardw. 


2 Atk. 272. 


Carthiew 81. 


not only to deviſes of lands, but alſo to thoſe of 
ſum of money charged by will upon lands; they 


ſion and operation of law, in the ſtate in which 
it finds them; they being founded upon maxim 
of law built upon concluſions from a phyſical 


cauſa, cęſſat eſſectus, et ſublato fundo tollitur id 
quod funds poteſt, Theſe therefore were nat 


before, bs 


«ſelf, or in his preſence, and by his. direction 


ce and conſent; but all deviſes and bequeſts of 


lands and tenements ſhall remain and continue 


* in force, until the ſame be -burnr, cancelled, 
ce torn, or obliterated by the teſtator or his dis 


ec rections in manner aforeſaid, or unleſs the 


cc ſame be altered by ſome ot ber will or codicil 
« jn writing, or other writing of the deviſor 


© ſigned in the preſence of three or more witneſſey, 
< declaring the ſame, any former law or uſage ty 


te the contrary notwithſtanding,” | 


Upon this clauſe it has been held, that it Extend 


muſt both be revoked in the ſame manner. 


Upon the confiruQiqn of this 3 in n the 
ſtatute, it has alſo been held, that it leaves 
virtual revocations, 4. e. revocations by conclu- 


neceſlity, the principal of which are, that ceſant 
affected by t the ſtarute, bug! remain as wy. were 


Revocation 


T . 1 

Revocations under the ſtatute may be effected 
in three ways; firſt, by ſome other will or co- 
dicil in writing, or other writing declaring the 
fame ; ſecondly, by an act done to the inſtru- 
ment or will itſelf, an outward viſible ſign or 
ſymbol of revocation, which ſigns may be of 
four kinds, and are ſpecified by the legiſlature, 
viz, burning, tearing, cancelling, or obliteration 


by the teſtator, or in his preſence, and by his 


directions and conſent; thirdly, by ſome writing 
which is required to be executed in a form diffe- 
rent from a diſpoſing will, as it is required to be 
ſigned in the preſence of three or more witneſſes 
declaring the lane.” | 


In pointing eut the two firſt of theſe ways; 
the ſtatute ſeems to have been declaratory only 
of the common law, being deſcriptive of acts 


which, previous to the making of this ſtatute, 


would have amaunted to a revocation ; except 
that the terms will or codicil in writing in the 


firſt part of the revoking clauſe, being referred, 


in the conſtruction of them, to the ſame words in 
the deviſing clauſe, it was held, that a ſecond will 
or codicil in writing, amounting, as fuch, to a re- 


vocation of one already made whereby lands were 


diſpoſed of, muſt be ſuch an one as would be effec- 


tual to convey. lands within the deviſing clauſe of 
the ſtatute, and, therefore ſo qualified as the former 
814 clauſe 


Eggleſtone v. 
Speke, 3 Mod. 
6 Rep. 258. 8. Cs 
1 Show. 89. 
Comb. 156, 
Carth. 79. et 
vid. 2 Atk, 272. 
S. L. per Lord 
Cawper in 


Hyde v. Hyde 


zafra, et 1 Eq. 


Ca. Abr. 409. 


2 Ch. Rep. 8 3. 


Sed vid. Hoile * 


v. Clarke, 
3 Mod. 218 
cont. by two 
Judges to one. 


fttraqds, to revoke the former will ? Er per Ci- 


ment could be called a will of land, when every 
deviſe therein reſpecting land was void, which 


ſtatute, no otherwiſe than as being a vill of land, 


ſuch void will cannot be a revocation. 8 


the teſtator as his laſt will, in the preſence of three 
witneſſes, revoking all other and former wills; 


the teftator ; which writing alſo gaye the lands 
to A.—The laſt inſtrument not being good as 


ES ; | 
: 1 ef 
5 1 1 | | 2 


EE , 
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lad Te for, after the gm no > inftry. 


every deviſe, reſpecting land in a will was, unlek 
the will were conformable to the ſtatute. There. 
fore, as ſuch will could. be a revocation, after the 


and a will, void as to land, is not a will of land, 


Thus where, on a forcial verdi, it was 
found that J. S. by will, executed according to the 
ſtatute, deviſed the lands in queſtion to A. —and 
the Jury alſo found another writing publiſhed by 


and that the witneſſes in the laſt will ſubſcribed 
their names to it where they could nct be ſeen by 


a will to paſs lands, becauſe the witneſſes did 
not ſublcrive their names in the teſtator's 
preſence, the queſtion was, .Whether it was 


not a good writing, within the ſtatute of 


riam, it was not; for a ſecond will muſt be 
a good will in MN; circumſtances 40; revoke 2 
former mal. 


* * -* 
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S0, in the caſe of Ouyons and Her, where 
one made his will, duly executed and atteſted 
according to the ſtatute of frauds and perjuries; 


* 


and, ſome time after, having a mind to change 


one of the truſtees, he ordered his will to be wrote 


over again without any variation whatſoever 
from the firſt, fave only in the name of the truſ. 
tee, and when it was ſo wrote aver, he executed 


it in the preſence. of three witneſſes, and the three 


witneſſes ſubſcribed their names, but not in bis 


preſence. The queſtion was, Whether this ſecond 

will, not being good as a will to paſs lands, 

ſhould yet be a revocation of the firſt? And 4 
was held that it ſhould. not. 148 


: With rgb n as ſecond mode of revoca- 


tion pointed out by the ſtatute, namely, by 


burning, tearing, cancelling, or obliterating, &c. 


it is neceſſary to obſerve, that, theſe acts being 


of ſuch a nature as that they may happen, and 
that by the means of the teſtator himſelf, and yet 
without an intent in him to revoke, they cannot 
of themſelves be conſidered as ſubſtantive revo- 
cations; but muſt be viewed relatively, wich 
alluſion to the temper of mind of the teſtator 
at the period when they happen; for theſe acts 
are only conſidered as furniſhing evidence of 


the intent of the teſtator to revoke, revocation by 
a deviſor being an act of the mind, which muſt 


Gilb. Rep, Eqs 


Onyons v. y- 
rer, 1 P. Will. 
343. S8. C. * 


Ch. 459. a 
Vern. "os Eo 
130. 


* oy 


S jb 
{hae 


per L. Mansf. 
Cooper 52. 


per l. Cow per, 


1 P. Will. 346. 


[64] 
be demonſtrated by ſome outward or viſible | fin 


or ſymbol. It follows therefore, that, as neither | 
of theſe acts, unleſs done animo revocandi, will 


amount to a revocation, they being in them. 


ſelves equivocal, to make either of them a revo. 
cation, it will be neceſſary to ſhew % ani | 


it was done; becauſe, unleſs it appears t0 


have been done animo revocandi, it will be no 
revocation; for, if a man were to throw ink 


upon his will inſtead of ſand, though it might | 


be a complete defacing of the inſtrument, i 


would be no oiteratiiig 5 5 or, ſuppoſe a man 
having two wills of different dates by him, ſhould 
direct the former to be cancelled, and through 


miſtake the perſon ſhould cancel the latter, 


fuch an act would be no revocation of the latter; 
ſo, if a man having a will conſiſting of two 


parts, threw one unintentionally into the fire 


Via. Titner v. 


Titner, cited 
3 Wilſ. 508. 


where it was burnt, this would be no revocation 
of the deviſes contained in this part. It is the 
intention, therefore, that muſt govern in theſe 
caſes. And, in order to explain ſuch act of 
cancelling, tearing, burning, and obliterating, 


parol evidence muſt be ler in. The queſtion 


therefore of revecavit vel non is ſimilar to the 


queſtion of deviſavit vel non, viz. a queſtion of 
fact for the conſideration of a at 


* 


Upon d this prin! it has been held, that fa any 
of theſe acts, viz. tearing, burning, cancelling, or 
obliterating 


e 8 

obliterating, be performed in the ſlighteſt manner, 
this, Joined with a declared intent, will be a good 
revocation (for it is not neceſſary that the will or 
jnſtrument itſelf ſhould be totally deſtroyed, or 
conſumed, burnt, or torn to pieces) becauſe the 
change of intent is the ſubſtantive act, the fact 
done is only the ſign or ſy mbol by which that 
intent is rendered more obvious. 

5 Thus, where an ejectment was brought to try 
the queſtion, whether a will was duly revoked, 
it appeared in evidence that the teſtator (who 
had for two months together frequently declared 


himſelf diſcontented with his will) being one 


day in bed near the fire, ordered M. W. who 
attended him, to fetch his will, which ſhe did 


and delivered it to him, it being then whole, 
only ſomewhat eraſed. That he opened 1 it, looked 
at it, then gave it ſomething of a rip with his 
hands, and ſo tore it as almoſt to tear a bit off, 
then rumpled it together and threw it on the 
fire, but it fell off, That it muſt ſoon have been 


burnt, had not M. W. taken it up, which ſhe 


did, and put it in her pocket. That the teſtator 
did not ſee her take it up, but ſeemed to have 


ſome ſuſpicion of it, as he aſked her what ſhe 


was at; to which ſhe made little or no anſwer. : 


That the teſtator at ſeveral times afterwards ſaid, 
that Was not and ſhould not be his will, and bid 


her 


Dem. of Mole 


Bibb on the 


v. Thomas, 


2 Blackſt. Rep. 


1043. 
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her deſtroy i it. That ſhe ſaid at firlt, 80 1 will 
when you have made another; but afterwards 
upon his repeated inquiries, ſhe told him that ſhe 
had deſtroyed it, though in fact it was never de. 
ſtroyed ; that ſhe believed he imagined it was 
deſtroyed. That ſhe aſked him who his eſtate 
would go to when the will was burnt ? he anſwered, 
to his ſiſter and her children. That he afterward; 
told a perſon that he had deſtroyed his will, and 
ſhould make no other until he had ſeen his bro. 
ther J. M. and deſired the perſon would tell 
his brother ſo, and that he wanted to ſee him, 
That he afterwards wrote to his brother, ſaying, 
ce J have deſtroyed my will which I made ; for, | 
e upon ſerious conſideration, I was not eaſy in 
« my mind about that will” and defired him 
to come down, ſaying, © If I die inteſtate, it 
« will cauſe uneaſineſs. The teſtator however 
died without making another will, The Jury, 
with the concurrence of the Judge, thought 
this a ſufficient revocation of the will; and fo 
it was held to be by Lord Chief Juſtice De 
Grey, et totam Curiam, on a motion for a new 
trial and the rule Giſcharged: the Chief Juſ- 
tice obſerving, that this caſe fell within two 
of the ſpecific acts deſcribed by the ſtatute 
of frauds; it was both a burning and a tear- 
ing: and that throwing it on the fire, with an 
intent to TOs though it was only very Nightly | 
- "_ 


* 


[ t en 1 


e 


| And i ere be two parts of a will, and the 
deviſor cancel, burn, tear, or obliterate one 


part, animo revocandi, that will be a revocation 
of the other. So it was held in Sir Edward Sey- 
mour's cafe, who, a little before his death, ſent 


for his will out of his fcrutore, and, in the pre- 


ſence of ſeveral perſons, cancelled it, ſaying, 


« cancel my will,” and deſired them to bear 


witneſs to it. This was looked upon as a ſuffi- 


cient cancelling the duplicate that he had not 


i — | „„ 


Ain: the ſame point was fo decided in the 
caſe of e Wn Gilbert. 


Þ his prineiple; ** che effect of the oblitera- 


tion, cancelling, &c. depends upon the mind 
with which it is done, having been purſued in 


ſinged and "TY was e within the 


Cited Comyns 


45 3. S. C. 1 P. 
Will. 346. 


2 Vern. 742. 


Burtonſhaw v. 


Gilbert, Vid. 


ſupra 552. et 


Cooper 49. et 


Onyons v. Ty- 5 | 


rer infra, et 


all its conſequences, has introduced another diſ- 


tinction not yet taken notice of; namely, that 


of dependant relative revocations, in which the 


aft of cancelling, &c. being done with reference 


to another act meant to be an effectual diſpoſi- 
tion, will be a revocation or not, according as 


che dehattve act 4 is efficacious or not. 
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Hyde v. Hyee, 
1 Eq. Ca. 


Abr. 409. 


2 


S. © 3 Chan. 
Rep. 155. * 


de jn the hands of A. B. ſet my ſeal to every 


to pay his debts and legacies, Ker Anke 
„ In witneſs whereof, I have to "this my laſt 


te my hand and ſeal in the preſence of three wit- 


due form of law. Afterwards the teſtator, being 
minded to add other truſtees and make ſome 


| his hand to; and being at a tavern, and thinking 
he had made a new will, he pulled the firſt will 
out of his pocket, and tore off the ſeals from 
che firſt eight ſheets, which the ſcrivener ſeeing, 
| aſked him what he was doing! ? he replied, that 
he was cancelling his firſt will. The ſcrivener 


that the other will was not perfected; for it 
vould not paſs real eſtate for want of being exe- 


that, and immediately deſiſted from. tearing R 


E 
Thus where: a man made. his will in writing, 
and thereby, deviſed his real and perſonal 8 


luded, 


« will and teſtament, containing nine ſheets df; 1 
« paper, and to a duplicate thereof to be left 


cc ſheet thereof, and to the laſt of the ſaid ſheets 
« geſſes, who all ſubſcribed their names in 
alterations therein, ſent for a ſcrivener, and gave 
directions to prepare a draught of inſtructions 


for another will, which the ſcrivener did accord- 
ingly, and the teſtator read, approved, and ſet 


deſired him to hold his hand, informing hin 
cuted purſuant to the ſtatute of frauds and per- 
juries. The teſtator replied, he was ſorry for 


any more of the ſeals. In a ſhort time after the 
Is teftaror 
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reſtator died without having done any thing fur 
ther to perfect the ſecond will, or to cancel the 


firſt : > and, on a bill brought by the legatees 
againſt the truſtees, to have a ſpecific performance 
of the truſts in the firſt will, and that the eſtate 


might be ſold purſuant to the directions therein, 
it was inſiſted that the firſt will was revoked, 


either by making of the ſecond, or by the tearing 
off the ſeals from the firſt. But Cowper, Chan- 


cellor, held, that the ſubſequent will could be no 
revocation, as to the real eſtate, not being executed 


according to the ſtatute of frauds ; and that, as 


to the tearing off the ſeals from the firſt eight 
ſheets of the firſt will, that not being done animo 


cancellandi, was no revocation; for, as ſoon as the 


teſtator was told that the other will would not be 


ſufficient to paſs his real eſtate, he immedi- 


ately deſiſted, and left the laſt ſheet entire and 
ancancelleg. .- | 


80, Ade before · mentioned caſe of Onyons v. 


Hrer, the teſtator having, after making the 


ſecond will executed as before ſtated, cancelled 


the duplicate by rearing « off the ſeal ; one queſ- 
tion was, Whether the cancelling of the former 
will was a revocation thereof within the ſtatute. . 


of frauds and perjuries? And it was held that it 
was not; becauſe that was no /elf-/u>/iting inde- 


W v. Ty- 
rer, ſupra 633, 
et vid, Hyde v. 

- Maſon, 2 Eq. 

Ca. Abr. 776. 

8. C. 8 Vin. 


Abr. 140. Pl. 17. 
Comyus 451. 


4 Burr. 2515. 


pendant act, but done to > accompany or in way 


of : 
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of een of the ſecond will ; dt was done 
from an opinion that the ſecond will had a 
revoked the firſt, which induced the teſtator to 
tear that as of no uſe; therefore, if the firſt va 
not effectually revoked by the ſecond, neither 
ought the act of tearing the firſt to revoke "TY 
for, though a man might, by the ftatute of 
frauds, as effectually deſtroy his will by teating | 
or cancelling it, as by making a ſecond will, yet, 
when he intended to revoke the firſt will by the 
ſecond, and it was inſufficient for that purpoſe, | 
as in the principal cafe, and the tearing and 
cancelling the firſt was only in conſequence of 
his opinion that he thereby made good the fea | 
cond will, the tearing and cancelling ſhould not | 
deftroy the firſt, but it ought to be conſidered 
as ſtill ſubliting and unrevoked. 


3 Je i neceſſary, here. to RS > that Lord 
: Cowper, in deciding on this caſe, founded his | 


judgment, on the effect of the /econd will, upon 


the ſame principle as that which governed his 
opinion reſpecting the cancelling ; obſerving, 
that here was a diſpoſition of the ſame lands in 
the ſecond will to the ſame purpoſes as in the 
rſt will, which ſhewed that the teſtator did not 
mean to revoke his firſt will as to the deviſe 
of theſe lands, unleſs he might, by the ſecond 
will (at the ſame time chat he revoked the 
former) 


We) 
bormer) ſet up 'the like deviſe, wi as to take 
elfect by his ſecond will; and that, his ſecond 
will being never ſo perfected as to make the de- 


viſe of the lands therein to be good, the ſame 
deviſe ſtood unrevoked by the former will. 


And Lord Cowper, as the eas is ſtated 
by Peer Williams, obſerved that, even if the 
eſtates in queſtion had been given to a third 
perſon, yet it would not have let in the heir; in 
regard the meaning of the ſecond will was, to 
give to the ſecond deviſee what it had taken 
Rom the firſt, without any conſideration had to 
the heir, and, if the ſecond deviſe took Ys | . 
the firſt could have loſt Fs | | 


But f ir is ; ſubmitred that theſe caſes rather fall supra 631. 
under the diſtinction before- mentioned, on - . 
conſtruction of the word Will in the revoking 
clauſe, as referred to the. ſame word i in the de- 
viſing clauſe ; eſpecially as that appears to have 
been the ground on which the caſe of Eggle- 
fone and Speke was determined, although in that 
caſe, the teſtator had deviſed the lands to the 


ſame perſon in the ſecond will as was to have 
taken them! in e firſt. ; 


And the Sdn for eau ſuch caſe to hat | 
principle es be ſtill ſtronger, if the ſecond 


_T t - | will | 
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will 11 given the land gering in TOY firſt; vil 
to a third perſon; becauſe, otherwiſe, it * 


come within the principle of thoſe caſes of de. 
viſes of land void in reſpect of the incapacity of 
the deviſee to take, which, as has been ſheyn, 
have nevertheleſs been deemed revocations ; 
for, in thoſe caſes, the argument, that the ter. | 
tator did not mean to die inteſtate, but intended 
that the one deviſee ſhould take what the other 
Ibſt, and the other loſe what the laſt took, 4; 
applicable : becauſe, the ftatute of frauds only 
affected wills in thoſe circumſtances which ate 
therein particularly ſpecified, in all other reſpecs 
it left them as they were at common law. There. 
fore, as before the ſtatute, it was as much of the 
eſſence of a will that there ſhould be a deviſee ca« 
pable to take, as, ſince the ſtatute, it is of the 
eſſence of a will that it ſhould be executed at- 
cording to the forms preſcribed by that ſtatute, 
and, that ſtatute has not altered the nature of a 
will in reſpect to the exiſtence of a deviſee ca- | 
pable of taking, a deviſe made ſince the ſtatute 
in favour of a deviſee incapable of taking, will 
ſtill be a revocation of a former deviſe, and yet 
the latter deviſe will itſelf be void; why, then, 
as a void will was, at common law, a revoca- 
tion, and revocations at common law have not | 
been altered by the ſtarute, a void will muſt be 
ſtill a revocation, though its inefficacy ariſes under | 
e . 


ah EOF 


he ſtatute, unleſs ſome new und 5 is- furniſhed 


by the ſtatute to diſtinguiſh the caſes: And it 


ems to have furniſhed that ground, if the word 
Will, in .the ſtatute, be conſtrued to import a 
will duly made according to the forms required 
thereby; and this mode of viewing the ſub- 
ject is the more deſirable, as, thereby, that beau- 


tiful analogy, which renders the common law of 


this country one of the moſt complete and no- 
bleſt ſyſtems in the world, will be preſerved pure 


and unblemiſhed ; than which nothing can more 
conduce to the benefit of thoſe whoſe rights are 


to be decided by it, as it leads to the eſtabliſn- 
ment of that certainty of deciſion which i is the 
perfection oF all human in 8 


A will may be good as to part, although other 
parts thereof have been obliterated by the teſtator 


lubſcquent? to its execution. 


* W in Sutton 20 Sutton, ach. was a _ Sutton v. Sutton, 


out of Chancery for the opinion of the court of 
King's Bench, the facts ſtated were, that S. being 


ſciſed in fee of a houſe at Bath, and of other free- 
hold eſtates of the yearly value of 3007. and of 


other eſtates of the value of 500 l. a year in re- 


mainder after the death of his father, made his 


vill, and thereby gave all his lands in poſſeſſion, 
reverſion ; or remainder, except the houſe at Barn, 
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pon truſt to Jett and difpoſe of the ſaid lands 
and to place the money ariſing therefrom upon | 
real ſecurity, and out of the intereſt and Produce 
thereof, to pay his wife four hundred pounds a year, 
in lieu of fo much a year which ſhe would be in- 
titted to by their marriage-fettlement. And he 
gave to his wife, in ſatisfaction of the remaining 50] 
which ſhe could claim by the ſettlement, bis bouf 
in Bath for her life, and, after her death, deviſedi 
to his eldeſt ſon. After reciting his wife's being 
enſeint, he gave to ſuch child, whether fon or 
daughter, 3000 J. to be paid out of the monies 
ariſing by the /ale of the lands, and to be paid x 

his or her age of twenty - one. He did further by 
his will direct, that, when the eſtates directed 
by him to be ſold, were actually fold and the 
monies ariſing from them inveſted in the ſaid! 
? ſecurities, 100. a year ſhould be given to hi 
wife for the bringing up of his daughter M. ad 
any after-born child: and if his ſaid daughter, or 
ſuch after-born child, ſhould happen to die before 
his or her legacy ſhould become due, that then 
ſuch legacy ſhould fink into the 720 duum for the | 
benefit of his ſon. After ſome pecuniary legacies 
he gave the reſt, reſidue, and remainder of his 
eſtate, &c. to his ſon ; but, in caſe he ſhould dic 
| before twenty-one without iſſue, he then gave 
and bequeathed the ſame reſiduary eſtate 10 the 
© child with which bis 18 35 Was en, if a fon, 45 
bi 
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bis on for ever; ; but, in caſe ſuch ia Huld 
prove a daughter, then he gave the ſame reſiduary 
eſtate between his two daughters as tenants in com- 
won. At the time of making his will the teſta- 
tor had a fon and a daughter, and his wife was en- 
ſeint with another child (a daughter) afterwards 
named J. M. After the date of the will the 
teſtator ſold his houſe at Bath, and had two 
daughters born, J. M. and A. S. Aſter the ſale 


of the houſe in Bath, and the birth of his two 


daughters, the teſtator, in his own hand, made 
the following alterations in his will; but the 
making thereof was not atteſted, nor the will re- 
publiſhed. In the deviſe to the truſtees he ex- 
ception of the bouſe at Bath was ſtruck out—In 
declaring the truſts of that deviſe, ſo far as re- 


lated to his wife's annuity, he interlined the word : 


« ty,“ ſo that the annuity was altered to 4507. 


The bequeſt to his wife of the houſe i in BaTH was 


STRUCK OUT, and the remainder to bis ſon, The 


recital of bis wife's being enſeint, and the legacy of 
3000 J. were STRUCK OUT, and, inſtead thereof, 
he inſerted theſe words, & give to my two | 


« Jaugbters J. M. and A. S. 20001. each.” 


In the direction for bringing up his daughters 
he made the word © daughter daughters, and 


inſtead of the words © * after-born child, he in- 
ſerted the names J. M. and A. S.“ In the 


clauſe reſpedting the lapſe of the e legacies the 
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word ee daugbter” was made Fre mt the words 
« ter- born child” were STRUCK our, and, in. 
ſtead of © bis or ber” the word © their” wa, | 
inſerted. He alſo made alterations as to his pe- 
cuniary legacies, The refiduary deviſe to the 
child of which the wife was enſeint was likewiſe | 
STRUCK OUT, and inſtead of the word © zw" | 
before © DavcnrtRs ** he ſubſtituted the word 
THREE, The queſtion referred to the opinion of 
the Court was, Whether, by the will of the teſta. 
tor, as altered, obliterated, and interlined by him, 
any, and what part, of the real eſtate therein men. 
tioned, paſſed thereby to any perſon, and to 
whom? Which depended upon whether the al. | 
terations and obliterations in the will amounted | 
to a total revocation of it with reſpect to the real 
eſtate? And the Court (declining to give any | 
opinion as to the legacies to the daughters, 
recommending the deciſion of that point to be 
deferred until the fon, then an infant, ſhould 
come of age) as to the deviſe to the truſtees to 
ſell, were clearly of opinion it was not revoked } 
burt continued in force; and they certified ac- 
cordingiy. 


1 TOY come to the third mode of revocation 


mentioned in this 6th clauſe of the ſtatute, in in 
reſpect of which the reader cannot but have ob- 


ſerved, that i it . differs, in the forms 


Cu mY 


ö 
preſcribed to attend the execution of a writing for 
the purpoſe of revocation, from thoſe preſcribed as 


to a diſpoſing will in the enacting clauſe, inaſmuch 


z5 the former requires the inſtrument (which may 
be either a will, or codicil, or other writing) by 
which a former will is altered to be ſigned in the 


preſence of three or more witneſſes ; whereas the 
deviſing clauſe requires the will to be ſigned by 


three or more witneſſes in the zeftator”s preſence, 


but does not require that they ſhould be preſent. 
together when he ſigns. This difference in the 


wording of the clauſes ſeems to have laid the 


ſoundation for a diſtinction between a will, &c. 
to revoke merely, and a will, &c. to deviſe and 


revoke ; for, if the object of a will be to deviſe 
and revoke, that is, if it be meant to be an effec- 
tive, operative, diſpoſing will, if it fail as ſuch, it 


cannot take effect as a revoking will, &c. though 

it be an inſtrument duly executed according to 
the forms preſcribed by the revoking clauſe ; be- 
cauſe the altering a will according to the third 
branch of the revoking clauſe muſt be underſtood 

of an alteration by revocation merely, and not of 
an alteration by an inconſiſtent diſpoſition, which 


can only be made by a diſpoſing will executed 


purſuant to the deviſing clauſe; for, if it were 
otherwiſe, the firſt branch and the laſt branch of 
the revoking clauſe would claſh, fince, by the 
laſt branch of it, no will could be revoked by 
another will unleſs it were ſigned by the teſtator 
= Ew 
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| in the preſence of three witneſſes, whereas, 2. 
cording to the fr branch of the revoking clauſe, 

a latter will may be revoked by a will, codicil „or 
other writing, which, in the conſtruction of theſe 
words, has been expounded to intend 2 will, &c. 
made according to the forms required by the 
deviſing clauſe, (7. e.) ſigned by three or more 
witneſſes in the teſtator's preſence. So that it 
a man would alter his will by revocation only, | 
he may effectuate it either by a fri will execut- 
ed purſuant to the deviſing clauſe, or by a te- 
voking will executed according to the revoking | 
clauſe; but, if he would alter his will by diſpoſi. | 
tion and revocation, he can only effectuate that 


intention by a ſtrict will, conforwable to te dex | 
viſing clauſe. 5 


T he foregoing obſervations ſeem to be war- 

| ranted by the deciſions in the caſes of Egleſtone * 
. 2% 632, and Speke, and Onyons and Tyrer ; for, in thoſe Wal 
N caſes, the latter inſtruments were executed in the 
preſence of three witneſſes, as the revoking clauſe 

required, though they were not ſigned by the 

witneſſes in the preſence of the teſtator as | 

the deviſing clauſe. required; but, being intend- 

ed to take effect under the deviſing clauſe, 

and not under the revoking clauſe, they were 

held void and ineffectual as to both purpoſes ; 

and would have been equally ſo if the diſpoſi- 

tions in them had been to third perſons ay 
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of to nh original deviſces ; becauſe the e diſpol. 
tion to third perſons would have furniſhed the 
ſame evidence of the teſtator's intent to proceed 
under the deviſing clauſe, and not under the re- 
yoking clauſe. e N 
And, if this mode of conſidering it be ente, 
the propoſition, put by Lord Cowper on open- 
ing his judgment in the caſe of Onyons and 
Tyrer, will be good law; namely, that if the 


the firſt, without declaring by the ſame act his 
intention to diſpoſe of his lands to the ſame 
purpoſes to which they were deviſed by the for- 
mer will, or to a third perſon, or, if the latter will 
had only extended to the perſonal eſtate, and 
barely revoked the firſt as ta the real eſtate, the 
ſecond will had been a good revocation of the 

former as to the lands deviſed ; the ground of 
which opinion mult have been that then, as to the 
land, the laſt will would have been a mere revok- 

ing will, and, being duly executed according to 
the revoking clauſe in the ſtatute, would, as ſuch, 
have revoked the former deviſing will. | 


A will, made under the revoking clauſe in the 
ſtatute, will not be valid for that purpoſe, al- 
though there be a ſignature by the teſtator on 
the face of the inſtrument, unleſs that ſignature 
"20 
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was intended by the party to give authenticity to 
the revoking inſtrument; for the name of the 
teſtator inſerted on the body of the inſtrument 
and applicable to particular purpoſes, will not 
amount to ſuch an authentication as the ſtatute 


requ lres. 


Hutton v. K ing, 
3 Lev. 86. 


Thus where K. ſeiſed of the tenemente in 
queſtion in fee, deviſed them to his daughters D. 
and S. and their heirs, and the will was duly 


made and ſigned, and the name of the teſtator 
written at the bottom of it. Afterwards K. hav. 


ing an intention to revoke the will as to D. 


directed the following words to be written on his 
will, viz, © We, whoſe names are underwritten, | 
do teſtify that the above-named K. did, the day 


of the date hereof, publiſh and declare that 


the ſeveral clauſes and deviſes in his will, any : 
way relating to his daughter D. ſhould ceaſe 
and be void, ſhe being ſince married and her 
portion paid: in witneſs whereof we have here- 
unto ſet our hands this 28th day of October 


_ 1680;” and the fame was ſubſcribed by four 
witneſſes i in his preſence, but K. did not fign the 


| fame nor any other perſon by his direFion or by him 


_ authoriſed. Theſe revoking words were written 
on the ſame ſide of the paper on which the will 


was written, and immediately under the teſtator's 
name ſubſcribed Fn; And the wan was, 


W 
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Whether this were Aa good revocation according 
to the ſtatute of frauds, not being ſubſcribed by 


K.? And, on the firſt argument, North Chief 
Juſtice, and Levinz, held that, inaſmuch as the 


there was no doubt of fraud and perjury, the 
ſigning by K. on the ſame paper would ſerve for 


ſigned on the top or bottom of the will or writ- 
ing; becauſe the ſtatute did not ſay ſubſcribed, 
but ſigned. But afterwards, North being re- 


;m, Chief Juſtice, and Wyndbam and Charlton, 


ſtatute. 


deviſor's intent appeared fully 1 in writing, and fo 


all, and that it was not material whether it were 


moyed and Levinz ſick, it was held by Pember- 


Jultices, that this was not a figning within ball 


1 


— 
— * 


Trevillian'scaſe, 


Dyer 143 a. b. 
Bendloe 38. Pl. 


n 
N Eliz. et vid. 


And as, previous to the ſtatute of frauds and 


revoke, ſo were they alſo ſufficient to republiſh a 
deviſe. 


favoured. As the ſame rule ſtill applies in caſes 


the nature of a Republication at common law, 


and then conſider Republications as they ſtand at 
| preſent. | 
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OF 


R E PA BLIJC AC JON. 
Deviſe, if not actually obliterated and de- 
ſtroyed, may, although revoked, be re. 
vived by a ſubſequent republication ; for, being 
an ambulatory inſtrument, deriving its efficacy 
from the will and intent of the teſtator, it may 


be reſcinded, ſuſpended, enlarged, or contracted 
as to its operation at the pleaſure of the deviſor. 


perjuries, parol declarations were ſufficient to 


At common 1 law, very flight wide” effected a 
. of a will, it being an act peculiarly 


of copyhold deviſes, &c. I ſhall firſt advert to 


| 


— 


In 7. revillian's caſe, before-mentioned, it being 
ſound that the teſtator after the 321 Hen. VIII. 
| namely, 


L 653 J 
namely, in the 37 Hen. VIII. repetivit affirmavit, 


e allocavit, dictam ultimum voluntatem abſque 


nova ſcriptura inde, vel data vel facta de novo; 
judgment was given by the Court of Common 
Pleas unanimouſly in favour of the deviſce. 


And Rolle in his Abridgment of the caſe of 
Montague and Jeffries, in which many points are 
ſtated as having ariſen which are not taken 
notice of by any other reporter of this caſe, ſtates, 
as one point reſolved, this poſition, viz. If one 


ſeiſed of land deviſe his lands to J. S. and after- | 


wards purchaſe the manor of D. and then deliver 
the firſt will as his will, this is a new publication 
to make the 28 purchaſed lands paſs. 0 


Aud the following caſes ſeem fully to ron 


the _— Nen in Rolle. 


A Sid of lands in A. 00 haview ie . 


daughters, viz. B. J. F. and M. made his will, 
and thereby deviſed all his lands in A. to B. and 


J. and conſtituted them his executrixes, and 


then purchaſed other lands in A. After which 
J. S. came to P. the deviſor, and deſired that he 
would ſell unto him thoſe lands which he had 
lately purchaſed : but he replied, © No, they 
« ſhall go with my other lands in A. to my execu- 
And then, he being ſick, the will was 
255 Fins La read 


» 3 2 


N trix's 


Cheeſman et 
Turner, Stiles 
343» 1652. Et 
22 Bridges 

ord Chan- 


dis; ibid 418, * 


1654. S. L. per 
Rolle, Chief 
Juſtice. 


1 Rolle Abr. 
618. Pl. 6. 7. 


Beckford ver. 


Parnicot, Cro. th 


Eliz. 493. 


Mich. 38, 39 . | 
Elis. . 


Moore 4. 
Gouldſb. 1 50. 


'þ, 43 d 


28 


Cotton v. Got- 


ton, 2 Ch. Rep. 
2, 73. in 


Chan. 1657, 30 


Car. 2. S. C. 1 
Freeman 264. 


Mich. 1679, 32 


Car. II. in Com. 
Pleas, where it 
is ſtated that 
the caſe upon 


the point of re- 
publication 


was ſent to a 
trial at law and 
ſound ſpecial- 


ly by Lord 
SGnhier Juſtice 
North's direc- 


tion, and on a 


ſolemn argu- 


ment be fore all 


the Judges of 


the Com. Pleas 
vgetermined, 
unanimouſly, 
in favour of 
the deviſee; et 


note this re- 


publication 
muſt have 
been before 
the ſtatute of 
frauds ; but the 


_ expreſs words 


are not there 


ſtared. 
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read unto him, and he ſaid nothing thereto: Oz 
the deviſor's death one queſtion was, Whether, 
by thoſe words uſed to a ſtranger there was a new 
publication of his will to make the new purchaſed 
lands paſs? And it was held by Fenner, Clench, 
and Popham, abſente Gawdy, that this was a new 


publication of the will to paſs thoſe lands, the 


words uſed by J. S. TOM ſufficient to ſhew his 


intent. 


Again where A. e af. ſeveral lands f in D. 
made his will, and deviſed his lands in D. and 
all other his lands and tenements whatſoever unto 
his wife; and then A. purchaſed other lands, and 
being afterwards diſcourſing with B.— B. deſired 
him to let him have thoſe new purchaſed lands at 


the whole of it. 


the rate at which he bought them; but he anſwer- 
ed No, for that he had made his will and ſettled 
his eſtate, and intended that his wife ſnould have 
And the queſtion was, Whether 


this ſnould amount to a new publication of his 
will, ſo as to paſs the new purchaſed lands ? It was 


argued by Serjeant Maynard, that it fhould not; 


becauſe it was not averred that he ſpoke thoſe 


words animo teſtandi. 


But the Court inclined 
ſtrongly that this was a new publication, and 


applied particularly to the lands, and. that it was 
no matter for alledging quod dixit animo teftandi; 
for that muſt neceſſarily be intended when the 


diſcourſe had particular reference to the will. 


*% 


But 


1 1. 


But the . caſe is Aiferently put 2 Vern. 269. 
as to the words uſed by the deviſor by way of 
republication in Vernon; the queſtion being there 
ſtated to have turned upon the teſtator's ſaying, 

« his will was in a box in his ſtudy,” which was 
held by Lord Chief Juſtice North to have been a 
republication. 6 | | 


And the ſame caſe ſeems alſo to have received 2 Show. 48. 
an adjudication in the Court of King's Bench; for, 
in a ſhort note of Eaſter Term, 31 Car. II. it is 
ſaid to have been reſolved there, by all the Court; 
on a trial at bar directed out of Chancery, that 
theſe words © my will in the hands of J. S. 
* ſhall ſtand,” amounted to a good n, 
ton. . 15 
So any act of the deviſor done ſubſequent 
to the revocatien of his will, by which he de- I 
monſtrated an intent that it ſhould: ſtand, 5 23 
| amounted to a republication. _ | = 


As if a. man had deviſed his land, and after- arm,, 
Vards had aliened it to a ſtranger, and then had F 1 _ | 
repurchaſed it; and then, being on his death- 
bed, and it being brought to him, he had been 
deſired, if it were his laſt will, to deliver it to A. 
_ a ſtander by, as a ſignification thereof, and, if it 
were not, then to retain it, and he had delivered 


4 


* 


Huſſey's caſe, 
A Aibſequicar feoffment to the uſe of he: Koffer; 


ſupra 582. 
1 Rolle Abr. 


617. Z. 4. 


Montague verſ. 
Jeffries, Rolle 
Abr. 618. 8. | 


it to A. this, it ſeems, would have around 0 
a i: e 


will was held to be a revocation of a will previ. 


ouſly made; yet, the reference of the feoffment 
to the will was held to give it effect, that Ope- 


rating as 4 NEW publication, 


But if 4 man hed:devifidlang iu fees ES. - 
and made his own daughter executrix, and had 

afterwards made a feoffment in fee to a ſtranger 
to the uſe of himſelf for his life, the remainder to 


his wife for life, the remainder to his own right 


heirs; and then the deviſor had added and in- 
ſerted theſe words in his will with his own hand, 


« make my wife and my daughter my execu- 


; ce trixes of this my laſt will and teſtament,” and 


| had alfo put in and interlined a truſtee in lieu of 


| Videinfra, ſome 


obſervations 


one named in the will, who was dead, and had 
inſerted a new legacy to his wife; it ſeems that I 
theſe acts had been no republication for the land: 
becauſe the making new executors and giving a 
„ legacy do not affect the land, nor ſhew any in- 
tent that this ſhall be his will for his land but 
only for his Soods. But the e aaa 


dubitatur. _ 


But 


} , 


7 67, 1 


But Lord Herd cke, in the caſe of Carte and 
Carte, fad, there was no doubt but that the ad- 


dition of a codicil was a republication | of a will. 
But this poſition requires ſome diſcuſſion, as ſe- 


veral nice queſtions have been made . 


In the 458 ol Beckford and Peron, before- 
mentioned, it was found, by ſpecial. verdict in 


ejectment, that the teſtator, after making the 


new purchaſe of lands, had the will read to 


him, and ſaid nothing, but gave ſeveral lega- 


cies of goods, and cauſed them to be written 


and annexed thereto in a codicil; and one queſ- 


tion was, Whether the annexing the codicil to 


the will, it reſpecting goods only, was a new publi- 
cation thereof to make the lands paſs? And the 
reporter ſtates, that Fenner, Juſtice, held, that 
the annexing the codicil thereto was a new pub- 
lication; for, thereby, the teſtator affirmed that. : 


3 Atk. 180, 


Beckford v. 


Parnecott, . 
Supra 653. 
Cro. Eliz. 49 z. 
8. C. 1 Roll. 
Abr. 618. 8. 
and this caſe 
is there ſaid 
have been de- 
termined on 
the ground of 


the cadicil an- 


nexed; et 
S. C. 1 Eq. Ca. 


; Abr. 406. Pl. 5. | 
but in the prin- 
cipal reporters _ 


it is ſtated : 
otherwiſe. © 


7 


it ſhould be his will at that time: but the other N. B. Gawly 


Juſtices doubted thereof; becauſe he did not 
ſhew thereby any intent that this will ſhould be 


for his purchaſed lands, nor that he then re- 
membered them. And, afterwards, Fenner came Vid. ſupra 653 


diſtinguiſhed 


between anew 


publication 


and a mere al- | 


owance, 


Gouldſb. 150 


into the opinion of the reſt of the Juſtices o on the = 


other OS: 8 


4.4 - 7 3 
C * $ 
1 4 Þ 


"> 
* = 4 
” 


In As caſe of 4 lr and Alford, pk was 
F deviſe of a E that was afterwards renewed 


Vu "3 


1 . 
Alford, 


1 P. Will. 168. | 


Vern, 209. 
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at the time ef the Fodicil N 5 


Acherley v. 
Vernon, 
I Comyns 381. ä 
8.C. Mod. 68. 
3 Brown's Ca. 
Par. 2 Eq. Ca. 
| Abr. 769. 1. 
1 Vez. 443. 
V. Wager, | 


et ſupra 594- 
656. 


ses 


by changing a life ; it was held that a codicl, 
annexed to the will after the renewal, thouph i: 


took no notice of the teaſe, was a Wenne of 
the will. | 


And a codicil, though not annexed to a will, 


is a republication, if it clearly relates to he 


ſubject matter of the will, thereby plainly evincing 
that the deviſor contemplated THAT as his will 


" 


& hus, where V. by his will, dated 17th Ja- 


nuaty 17 11, after ſeveral deviſes, gave the re- 


ſidue of his real and perſonal eſtate to truſtees, 
their heirs, executors, and adminiſtrators, on 


truſt to veſt the reſidue of his perſonal eſtate in 


3 P. Will. 329. 


lands of inheritance, and that his truſtees ſhould 
ſtand ſeiſed and poſſeſſed of his real and per- 


| ſonal eſtate to the uſes therein mentioned, Af- 
terwards V. purchaſed ſeveral fee-farm rents, 


aſſart rents, and lands and tenements, ſome of | 


which reſted on agreement only. T hen V. by a 


codicil, made two days before his death, re- 
eating, that he had made a will, dated 17th Janus 
_ ary 1711, thereby ratified and confirmed the will, 


except in the alterations thereinafter mentioned. | 


He then made ſeveral alterations in his legacies 


and deviſes, and gaye all the lands by bim pur- 


chaſed fince his will, to his truſtees and execution 


* 1 


| 659. J 


in his will named, to the ſame uſes, and 


ſubject to the ſame” truſts to which he had de- 
voked his will as to three of the truſtees therein, 


and nominated two new ones in their ſtead, and 


deviſed his eſtates to them accordingly. It was, 
among other things, objected, that the codicil, 
being by a ſeparate and diſtinft inſtrument, did 
not amount to a republication of the will: but 
it was decreed in Chancery, by Lord Maclesfield, 
that the teſtator's ſigning and publiſhing this co- 


dicil was a republication of his will, and both 


ö together made but one will; and that, thereby, 
the lands contracted to be purchaſed, and all his 
And this 


real and perſonal eſtate did well paſs. 


decree was s affirmed on appeal to the Houſe had 2m 


LO 


1 


So, in the caſe of Potter ad Potter, where one Potter and 


deviſed his manors of A. B. and C. and all his 
meſſuages, lands, Cages and hereditaments, = 


in the county of — - or elſewhere in any part 


of England, Aezect to an annuity, to the uſe of 
P. for life, remainder, &c. and, afterwards, en- 


Potter, 


'1 Vez. 437. 


Supra 207. 


tered into an agreement for the purchaſe of El 


lands; and, then, made two codicils, the latter 
of which was on a ſeparate paper, and though 


not dated, was agreed to have been made about 5 


four o or five days before his death; and recited 
: * u 2 7 therein | 
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therein that, having in his will appointed ſeveral 
limitations and remainders of his eſtate, ſome of 
which were not agreeable to his preſent intent, 
he revoked ſo much as ſhould be found incon- 


ſiſtent with that codicil, ratifying and confirming 
the other parts which ſhould not interfere there. 


with. This paper was atteſted as © ſigned, | 
« ſealed, and publiſhed, and declared by the 
ce teſtator, as a codicil to his laſt will and teſta. 


c ment.“ It being contended, that the firſt co- 


dicil would not amount to a republication of the 
will as to the lands newly purchaſed, the agree- 
ment reſpecting them not being to be carried 


into execution until ſubſequent to the date there- 
of; the queſtion was, Whether the laſt codicil, 
which was ſubſequent to the time ſtipulated for 
carrying the agreement into execution, was 
a republication of the will as to theſe lands ? 
And it was contended, that it could not be a 


republication, becauſe. it was not by way of in- 


dorſement, or annexed to the will, or ſhewn 
that the will itſelf was at that time before the 
teſtator. But Sir John Strange, Maſter of the 
Rolls, was of opinion, that, notwithſtanding theſe 


objeRions, the latter codicil amounted to a re- 


publication ; becauſe it was an expreſs declara- 
tion, that the reſt of his intent, not inconſiſtent 
therewith, ſhould continue and be confirmed ; ; 
and his honour laid, that it might be miſ- 


chicyous 


chievous to hold, that no republication could be, 
but by the teſtator's taking the will in his hands 


and republiſhing it by an indorſement on it, or 
annexing the codicil to the will itſelf; the per- 
ſon intending to republiſh might be at a diſ- 


tance from the will itſelf, or might not have it 


in his power, by its being in cuſtody of another ; 


and the teſtator might know the ſubſtance, | 


though he could not pen the eee 


And it was ieee by hi counſel, in the 


caſe of Gibſon and Montfort, that, if there was, 
in a codicil, a general clauſe of confirmation of 
a will; as if the teſtator therein ſay, © 7 confirm 6 
* my will,” this would make that codicil amount 


to a republication ; becauſe it would be the ſame 


Gibſon v.Monts. 


fort, 1 Vez. 
489, 493, et 


+ 


Potter v. Pot- Ev 


ter, IVez. 437. 
et ſupra 207. 


659. 


as if the teſtator had republiſhed every deviſe in 
the will over again. And of that _— „ 


Lord e, | 


This point was allo fo decided! in 10. caſe of 
Doe on the demiſe of Pate againſt Davy, There 
D. by will; in 1767, after giving ſeveral legacies, 


made the following reſiduary deviſe: And, as 
4. to all the reſt and reſidue of my eſtate, of what 
nature, kind, and quality ſoever, J give, deviſe, 
ce and bequeath the ſame unto W. P. &c. ac- 


Ko 


0 


* cording to the nature of the reſ pective eſtates. 


N ae then 8 ſome cuſtomaryỹx 
0 u 4 eſtates, 


Doe on Dem. 


Pate v. Davy, 
Cooper 158. 


eſtates, and afterwards ſurrendered them to ſuch | 
uſes, intents, and purpoſesy as he ſhould by hi; 
laſt will and teſtament in writing thereof direq, 
limit, and appoint. He then made a codicil 
by which, reciting that he had, by his will, de- 
viſed all his-fee-farm rents in manner therein 
mentioned, he deviſed the ſame to C. D. &c. 
and then proceeded as follows: “do hereby 
« ratify and confirm all and every the gifts, de. 
cc viſes, and bequeſts contained in my ſaid will, 
e except what I have hereby altered. And ] 
“do deſire, that this preſent writing may be 
© annexed to, accepted, and taken as a codicil 
6 to my will, to all intents and purpoſes.” And 
the queſtion was, Whether the execution of the 

codicil, ſubſequent to the purchaſe and ſurrender 

of the copyhold eſtates, amounted to ſuch a re- 

publication of the will as to paſs them? In 

favour of the heir at law, an attempt was made 

to diſtinguiſh this caſe from that of a deviſe of 
freehold, upon the ground, that at the date of 
the will the teſtator had no copyhold- eſtate, 
clearly then he had no intention to paſs any 
eſtate of copyhold to the deviſee. Then he, 
afterwards, purchaſed. the lands in queſtion, and 
furrendered them to Such. uſes as be ſhould de- 
clare by bis Taft will, not to the usks pr- 
CLARED or to be declared by his laſt will. He 
then made a codicil, . 5 which he ratified and 
. . 


5 ü 1 


„ 


confirmed every gift in his will, except what he 
had particularly altered by it. This then, it 
was ſaid, was a ratification only of what he 
had before expreſsly given by his will. But, 
the will contained no gift or deviſe of any 
copybold lands, nor did the codicil refer to any; 
on the contrary, it was clear that the only ob- 
ject the teſtator had in adding the codicil was, 
to make the particular alteration there men- 
tioned; conſequently the copyhold lands were 


undiſpoſed of, and the heir at law was entitled 


to them by deſcent. Sed per Curiam, the caſe of 
Acherley and Vernon is in point, that the codicil, 


reciting that the teſtator had made his will, and 
ratifying and confirming it in the alterations afore- 
mentioned, was a republication of the will, and 


both together made but one will, whereby the 
Hands e after the will paſſed. . 


Ant 1 Hard ks in the above Sata 
caſe of Gibſon and Montford, thought that, It - 
the propoſition there admitted was law, then 


Gibſon v. 
Montford, 
1 Vez „ 
e 


any other words that amounted to a confirma- 1 


tion of a will, would do as well as words ex- 
preſsly confirming i it. And, therefore, that the 


codicil in the. principal caſe reciting that, 


ee whereas the teſtator had, by his laſt will of : 


> ee ſuch a date, given and deviſed to his exe- 


« cutors a ſum of money in truſt for A. and 5 
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4 Note, this | 
ſtatute does not 
extend to co- 
pyholds, vid. 


Eg. Ca. Abr. 


1 another in truſt for B. he revoked thoſe lega. 
"wee © 'gacies, and DESIRED that writing ſhould be 
e à further part of his ſaid laſt will and teſta. 
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«© ment,” amounted to a republication to give 
the will operation upon lands ſubſequently Pur. 


chaſed, under a ſweeping clauſe, * as to all the 


ce reſt, reſidue, and remainder of the teſtator's 
ce real and perſonal eſtate of what nature and 


« kind ſoever; for, his Lordſhip ſaid, though 
there were not the words, I confirm my will, yet 
there were the words I DpzsiRe, &c. between | 


which and an actual confirmation there ſeemed 


Acherley v. 


Vernon, 
Comyns 381. | 


9 Mod. 78. 


1 Vez. 442. 
Ca. T. Holt 


4 748. 252. 


Burkett v. 
Burkett, | 
2 Vern. 498. 


402. 4 


Hall v. Dunch, 


ſupra 615. 


5 1 Ja. II. 


very little diſtinction. But the eaſe going off 


upon another ground, no judgment was given 
thereupon, | 


Before I make any further bfr upon 
this part of my ſubje&, I thall advert for a 


moment to the ſtatute of frauds and perjuries, 

and conſider what effect that had upon fepub- 

lications of wills relating to land. And it is held 
that, ſince that ſtatute, no codicil can amount to 
a republication of a will of land, unleſs it comply 
with the forms thereby required, and be ſigned 
and publiſhed by the teſtator in the preſence A 


three witneſſes, who atteſt the ſame*. 1 


> Wa; in the caſe of Hall and Dune: 1 EN 
tion, Whether this Na tute extended to republica- 
| WE tions 


tions by parol was W for, it being proved, 


in that caſe, by four or five witneſſes, that the 


teſtator, after the mortgage, declared that his 


former will ſhould ftand ; Sir John Churchill, 


Maſter of the Rolls, though it was objected that 
ſuch parol declarations, fince the ſtatute of 


' frauds and perjuries, would not amount to a 


new publication, was of opinion, that they 


would; obſerving, © that there were four things 


« which equity favoured, livery, attornment, 
« aſſent to a legacy, and the new publica- 


« tion of a will; in either of which caſes, he 


« ſaid, a flender evidence would ſerve the 
« turn.” However, the caſe was decided by 
the Chancellor, upon an appeal, on a a different 


ou nd. 


— 


But this opinion of the Maſter of ths Rolls has 
ſince been over-ruled ; it having been held, that 5 
the deviſing clauſe in the ſtatute of frauds and 


perjuries put an end to all parol republications of 


deviſes of lands, as the revoking clauſe did to 
all parol revocations; ſince the admitting them 
would be attended with all the inconvenience, 


miſchief, and fraud, that the ſtatute was intended 


to obviate. . In the ſpirit of It, therefore, though 


not in the expreſs words, it extended to theſe 


caſes; for the efftct of a republication is to de- 
rite and the ſtatute ſays, © that all deviſes of 
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Martin v. Sa- 
vage, Mich. 

14 Geo. II. 
cited 1 Vez. 

440, ot vid. 

9 Mod. 78. 


| Barnard. 192. 
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\ 


57 lands and tenements”. ſhall be made as s there. 
in is directed. 


5 Thus Lord Hardwicke held, in the caſe of 


Martin and Savage, that parol evidence of , 


_ republication could not now be admitted, as it 
would elude the ſtatute of frauds. In that caſe 


the teſtator declared, “that his will was in the 
* cuſtody of S. and that it was and would be 


« till his will ;” and the point was, Whether | 
this declaration, which was ſubſequent to. a ſet. 


tlement by fine that had revoked. the will by al. 
_ tering the eſtate, was a republication of the will? 
And it was decided by his lente, that 1 it was 


not a republication. 


But, as conſtructive revocations were, in the 


expoſition of the revoking clauſe of the ſtatute 
of frauds, conſidered as out of its purview ; be- 
. cauſe conſtructive revocations do not depend | 
upon any parol declarations of the deviſor, but 

are conſequences of law ariſing from facts, the 


| exiſtence of which is capable of proof, without | 


recourſe to the parol declarations of the deviſor, 
not liable to miſrepreſentation, and independant 


of any intent to revoke expreſſed ; fo, republi- 


cCations, wherever the analogy holds, ſeem like- 
wiſe to be out of the ſtatute for, where the re- 
Publication i is a concluſion from facts, and does 


no 


1 
not depend upon parol declaration, the caſe is con- 


ſidered as not within the ſtatute. As in the caſe 


of a teſtator s making two wills, the latter of which 
is repugnant to the former, and of courſe a revo- 
cation of it; yet, in that caſe, if the teſtator 
deſtroy. the laſt and leave the firſt perfect and 
unobliterated, thoſe acts taken together amount 
to a republication ; becauſe ſuch tranſactions are 
not within the ſtatute, no? being expoſed to the 
miſchiefs it was intended to remedy. 


* 


As to deviſes of leaſehold eſtates, che lam of te- 


publication remains the ſame as it was before the 
ſtatute of frauds. And Lord Hardwicke ſeems to 


have been of this opinion, in the caſe of Abney and 


2 Atk. £99, 


[ſupra 586, 
| 587, 593. 


Miller. There the fa& of republication inſiſted _ 
upon was, that the teſtator, after renewing 48 - * 


leaſes, being looking for another paper, and the 


perſon who was aſſiſting him having taken up his 
will by miſtake, he ſaid © bat is my will, not 


meaning to republiſh it, but to ſhew that it was- 
not the paper be wanted. And his lordſhip | 
obſerved, that to make it a republication, there 


muſt be animus republicandi in the teſtator; from 
whence we may infer, that he was then of opinion, 


that ſuch a declaration animo republicandi would 5 


: have been clfechual, 


1 aid 90 1 upon the operation 
"> the ſtatute of frauds as to the republication 


of wills, it 2 neceſſary to recal the attention 
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of the TORY: to the. part of our ſubject " 
relates to the annexing codicils 'to wills, Which, 


without this digreſſion, mig have ohe 
him i in ſome confuſion, ; 


8 We e 0 105 Lord Hardwick was 
of opinion, that no expreſs words were neceſſary | 
to make a codicil, not annexed, a republica. 
tion of a will, if the will were, in effect, con- 
firmed thereby; and that, therefore, a teſtators 
Agęſiring that 4 writing, in nature of a codi. 
cil, ſhould be part of his laſt will and teſta- 
ment, amounted to a republication, as con- 
firming the will. It remains for us here to 
obſerve, that, if that doctrine be true, (and the 
great principle laid down as to teſtamentary 
diſpoſitions, that, in favour of the ꝓower of | 
_ deviſing, forms of expreſſion ſhall generally be 
diſpenſed with, ſeems fully to warrant it,) every 
codicil, if executed according to the” ſtatute of 
' frauds, will amount to a republication, though 
it relate only to perſonal eſtate and be not 
| annexed to the will; for, every codicil is un- 
doubtedly a further part of a man's laſt will, 
whether it be ſaid ſa in ſuch codicil or not, and, as | 
ſuch, furniſhes concluſive evidence of the teſ- 
| tator's conſidering his will as exiſting at that 
time. By conſequence, then, it is a confirma- 
tion of the will, for it is, in law, annexed, all 


Gs a 


”Þ 66% 1 


ih being, in conteinplation of 155 faſtened 
to the will, and conſidered as a part thereof. 
And Lord Hardwicke, in the caſe of Gibſon 


and Montford, ſeems to have been ſtrongly in- ; 


clined in favour of this opinion, that a codicil, 
although only relating to perſonal property, ſo 


executed, would, though not annexed, amount 


to a Any. of a will. 


_ Uni. = aloe ele of che authorities 
that ſeem to oppoſe this propoſition, they will 
be found of little weight; conſiſting either of 
caſes looſely reported, determined by conſent, 
or mere obiter dia not neceſſarily ariſing from 
the caſes in which they were flung .out by _ 


Court. 95 


T he leading caſe of this ls is that of 
Litton and Lady Falkland. The material facts 
in which were theſe: L. deviſed part of his 


lands to his wife for life, and, as to all other his 


lands, tenements, and hereditaments out of et- | 


llement, he gave and deviſed them to 8. and his 


heirs, upon certain conditions therein men- 


tioned, and, in default of performance of the 
conditions, then to go over as therein limited. 
After making this will, L. forecloſed the equity 


of redemption of ſeveral mortgages, and pur- 


1. hen 3 


f chaſed other lands of Iinherirance., 
1 made 


* 


2 Vern. 621. 
Et vid. Lord 
Lanſdown's 
caſe, as cited 


Comyns 384. 
but the will in 
that caſe was 


not atteſted, 


and it involved 


another que ſ- 


: tion, via. Whe⸗ 
ther the wor 
Heir, uſed as a 
word of limi- _ 
tation, in awill, - 
could operate 


by force of a2 
Pr as Aa 


word of pur- 
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chaſe > And 
the caſe was a- 
greed between 
the parties, and 
no adjudica- 
tion of it. Vid. 
Pre. Ch. 440. 
441» Beſides, 
ſo far as it af- 
fects the point 
now diſcuiſing, 
it Was over- 

vroled in Acher- 
ley and Ver- 
non. | 
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made two cockellz which be direttel ſhould 4% 

annexed to bis will, giving, thereby, ſome parti. 
cular legacies. There were three witneſſes t 
each codicil, but neither of the codicils were 
annexed to the will, that being in the country, 
After the death of the teſtator, it was objected, 

on a queſtion as to the effect of theſe codicils, 
that they, not being annexed to the will, could 
not amount to a new publication thereof, and, 

conſequently, t that the frechold land, purchaſed 


after making the will, did not paſs thereby, 


On the other ſide it was contended, that the 
making of the codicils, and directing that they 
ſhould be annexed to his will, would amount to 


a new publication thereof, though they were 


not, in fa, annexed; becauſe he, therein, 0 
notice of his will, and then the new Purchaſed 


lands would paſs. Sed per Curiam, conſiſting of 


Tracy, Trevor Maſter of the Rolls, and my 


Lord Chancellor; the new purchaſed lands did 
not paſs by the will, the codicils made afterwards 


not being annexed thereto, and, therefore, not 


amounting to a new publication. And this de- 


Cree, it is bald, was s confirmed 205 the Thule . 1 


18 cabs ; 


hin v. 


Chobmondley, 


cited 1 Vez. 
439. 


. fo > be fold, and te money ariſing therefrom to 


: An, where a codicil revoked a deviſe of a 
houſe, garden, and eſtate at Richmond, directing 


be 


1 671 ] 


be hid out in the purchaſe of freehold lands in 


Cheſhire, to be ſettled to the ſame uſes as directed 


by the wall touching the reſidue of the teſtator's 


perſonal eſtate ; it was held by Sir Joſeph Jetyl, 


Maſter of the Rolls, that this codicil did not 1 


lands purchaſed after the will made. 


And Sir John Wang?" is ee to have ſaid, Cited : Ver. 
in his judgment on the caſe of Potter and Potter, 
that, if the codicil in that caſe had only related 

to perſonal eſtate it would not have done; but 
that was not the "quiettion there | in nee 


489. 


On theſe ſiren althorities theſe obſcrvations Se 


occur; namely, that, as to the leading caſe of 
Litton and Strode, it is very looſely and imper- 


tetly reported both in the Chancery Reports and 
alſo in Vernon, and no notice is taken in the 


Houſe of Lords of this part of the caſe; beſides, 
the point whereupon that caſe is made ſingly to 
reſt, viz. the codicil's not being annexed to the 
will, zs expreſsly over-ruled in the caſe of Ycherley 
and Vernon. As to the caſe of Chotmondaley and 
Cholmondley, that was a cauſe by conſent being 


heard before Term, and, therefore, not of that 


weight in an important queſtion that cauſes con- 
ducted adverſly are. And, though the Maſter of 


ine Rolls did obſerve, 1 in the caſe of Potter and 5 
Hater, mg a codicil of perſonal eſtate * would 
not 
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2 Vern. 722. 


vid. Sympſon 


v. Hornſby, 
infra 676. 


not have done; yet, that obſervation was made 


| the former caſe, the whole purport of the codicil 
was to vary the limitations in ſome particulars, | 
ratifying the will in all the reſt. And Sir Joby 
Strange went till further, by obſerving that, in 
Litton and Falkland, though the codicil had been 


it not a republication as to the lands, the caſe of | 


tion depended on the ſubject matter, not the 
annexing; a poſition by. no means warranted 
buy the deciſion in ur caſe, as we ſhall ds Fad 


Acherley and Vernon, and Potter and Potter, muſt 


ſeems fully to juſtify the extenſion of the princi- 
ple by which thoſe caſes. were decided, to ſuch 
caſes as that now under our conlideration ; for, | 
the broad baſis upon which thoſe deciſions muſt 
be ſupported is, that the reſtator, by acting, in 
the codicil, upon his will as to part of the diſpoſi- 
tions therein, and ratifying and confirming it it 2s 


[62] 


merely to diſtinguiſh that caſe from thecaſeof Lim 
and Lady Falkland, upon the ground that, in the 
latter caſe, the codicil included an addition of ſome | 
pecuniary legacies, and was, therefore, not intend. 
ed to operate on or affect the land, whereas, in 


annexed to the will, yet he ſhould have thought 


Hutton and Sympſon ſhewing that the republica- | 
We ſee. = 


Ie if & hs 1 upon. 1 3 — of 


vitimately ſtand, be ſtrictly examined into, it | 
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to the part not acted v pon therein; ſhewed Hat 
he Iben conceived his will as exiſting, and had a 
reference to it in his own mind. The law there- 
fore, from its benignity to the teſtator and its de- 
fire to further his intent, being unable to ſupport 
the will as an exiſting inſtrument after revocation, 
rather than diſappoint the teſtator, conſiders the 
codicil as a republication of it; giving it effect 
from that time as a new diſpoſition, But, why 


teſtator, when he made his codicil, had a deviſing. 
mind as to his real eſtate. Why, then, does not 
the res geſtæ, in the caſe we are now diſcuſſing, 
furniſh equal evidence of ſuch intent ? The exe- 


ſtatute of frauds furniſhes frong ground to ſup- 
; poſe, that the teſtator has a will as to lands in 
his contemplation; for, unleſs that be the caſe, 
there is no reaſon for his introducing. thoſe 
ceremonies which that ſtatute impoſes upon de- 


proven againſt the evident intent. 


is this done? becauſe the res geſtæ ſnew that the 


cuting a codicil clearly imports an idea in the 
teſtator s mind that a vill is ſubſiſting, and the 
complying with all the forms required by the 


viſors of real property only. And, if it ſhould be 
laid, that this is "refining very much upon the 
principle, it may fairly be anſwered, that it is not 
carrying it further than technical reaſoning has 
done the doctrine of revocation, which ſo often 
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Now the effect of a new tia is, that all 
which the words in the will embrace at the time 
when the new publication is made ſhall pag 
thereby; or, to put it more clearly, when a man 
republiſhes his will, the effe& is, that the terms 
and words of the will ſhould be conſtrued to ſpeak 
with regard to the property the teſtator is ſeiſed of, | 
and the perſons named therein, at the date of the 
republication, juſt the ſame as if he had had ſuch 
additional property, or ſuch perſons had been jy 


eſſe at the time of making his will; the conclu. 


ſion from that falt being that the teſtator ſo in- 
tended. The next conſideration therefore upon 
a will /o republiſhed, is, what the words of the will 


at the time of republication import ; for, they 
will operate to their full extent at zhbat time, juſt | 


the ſame as if the teſtator had then made a new 


will. And, therefore, it was held in Beckford and 


Parnecott's caſe, that the words in the will being 


c ALL THE TESTATOR'S LANDS IN A.“ and the 
new purchaſed lands lying in A. they were apt 


Et vide fupra 


Acherley and 


Vernon, Pot- 
ter and Near. 


: t 


enough and ſufficient to carry them, the will 


having been republiſhed; nor. could more apt 


words have been added thereto had a new one 
been made. 8 


So, if 2 man by his will give « all his real 
« eſtate,” and afterwards purchaſe other lands, a 
© republication will affect ſuch newly purchaſed 


lands; 


[ 655 1 
lands ; becauſe the effect is the ſame, as to thoſe 
lands, as if the teſtator had then made a new will, 


which had he done, the word © ail” would have 
included any lands that he had at that time, 


Upon the ſame principle it 10 been held, that, 
by a republication, a perſon, not in exiſtence at 
the time of making a will, may be made capa- 


ble of taking thereby, if he be yell deſcribed 


therein, 


Thus where M. having two ſons, Thomas 


and Joſeph, made his will, giving thereby 1500/7. 
to his youngeſt ſon Joſeph, and his real eſtate 
to his eldeſt ſon chargeable with portions. Joſeph 


the younger ſon died in the life-time of his 
father the teſtator. The father, having afterwards 


another fon whom he named Joſeph, wrote a 
codicil at the bottom of his will, by which he 
confirmed the will, thereby taking notice, that 


ſince the laſt it had pleaſed God to give him 


another ſon, and gave a legacy of 500 J. to his 


ſon Joſeph, over and above what he had given 
And the queſtion was, 


him by his ſaid will. 
Whether the 1 500 J. given to Joſeph in the 
firſt will was a lapſed legacy? And it was held by 
Lord Chancellor Cowper that it was not ; for, 
that the making the codicil was a republication 


XX 2 


of the will, and did amount to aFubſtrating the 


Perkins verſ. 
Micklethwaite 
1 Will. 275. 


Sed nota, Lord 
Cove per ob- 
ſerved this was 


improperly 


legacy, it was 
aportion given 
over, and he 


likewiſe urged 
in ſupport of 
his decree other 


facts in the 
caſe; but the 


Principal 


ground ſeems 


to de that, here 
ſtated at large. 
Et vid. 3 Keb. 


* 


called a lapſed 


847. S. L. by 


et Cheney's : 


caſe, 5Rep. 68. 
for though 


change of the 
perſon, yet the 


deviſe is writ= _ 
ten, and is as a 
_ new will by 


the Dubliea- 


tion. 
ſeeond 1 


there be a 
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Second Joſeph in the place of the firſt; at way | 
the ſame in effect as if the teſtator had made hi 
will anew and had writ it over again, in which 
caſe the ſecond Journ muſt have __ 


But the effect of "4 a republication extend 
no further than to give words, uſed in the origi. | 
nal will, the ſame force and effect as they would 
have had, if firſt written at the time of the re. 

publication; conſequently if one deviſe lands by | 
the name of B. C. and D. and, then, purchaſe | 
new lands, and republiſh his will, the republics. | 
tion does not bring ſuch new lands within the will, 
becauſe it ſpeaks only of the yi lands B, 
C. and D. 


"aa the 1016 IS the ſame where the alteration 
in circumſtances is in the deviſe, and not in the 
property of the teſtator; for, in this caſe, alſo, | 
none can take by virtue of the republication in } 
any other manner than as is expreſſed in the will, 


WEE, Therefore where a deviſce i is intended in a will to 


TEE verſ . 
Hornſby, Pre. 
Ch. 439. 5. C. 

722 


take by deſcent, no republication will fo affect 
that diſpoſition as to enable him to take by 
purchaſe; ; no, not althou gh the words uſed, ſtand- 
ing alone, may operate as words of purchaſe as 
; well as of limitation. hn 


- Thus, where one, heviig a viſe and two 


dau ers, deviſed lands i in ſeveral towns to his 
wife 
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wife for life, and after her death to his an 


B. and the heirs male of her body, and, for want 
of ſuch 1ſTue, to his daughter I. for life, remainder 
over. B, died in her father's life-time leaving 


iſſue a ſon, whom the grandfather took to his 


kouſe and expreſſed great kindneſs for. After- 


wards the grandfather made a codicil which 


began thus, © a codicil to be annexed to my 
will,“ and by that he gave ſome part of a leaſe- 
hold eftate (which by his will was given to his 
daughter B.) to her ſon, and added 


will. 


take? and it was held that he could not; for, 


B. dying in the life-time of the teſtator, the heirs 
male of her body could not take by purchaſe; 


becauſe theſe words were inſerted to expreſs the 


quantity and duration of the eftate that B. was to 
take, and not as a 7 de ty Y the r Ll the 


beir. i 1 


And, upon the ſame principle, it had before 
been decided, that the word Son, though capa- 


other 
truſtee for ſome charities he had given by his 
He then duly executed this codicil; but 
the codicil was not actually annexed to his will. 
And one queſtion was, Whether the ſon of B. could 


et vid. Lord 
 Lanſdown's 
caſe, cited Pre. 
Chan. 440, 441. 
et Comyns _ 
334. on the 
ſame point but 
not decided, 
et vid. Bret 
and Rigden, 
Plowd. 343. et 
Fuller and 
Fuller, Cro. 
Eliz. 422. 


Note, It is ſaid 


in Vernon that 


the codicil re- 


lated to per- 
ſonalty only 


and was an- 


nexed; but the _ 
judgment 5 
turned on the 
wards as uſed, | 


Vide Crook. v. 
Blrocking, 


2 Vernon 106, 5 


ble of being applied in a will to a grandſon as- 8 


well as a ſon, oben the teſtator knew that there was 
po ſon in being, could not be taken in that ſenſe 
W the teſtator, by giving a legacy to his 
grandſon, 7 


* 9 


Steed verſ. Ber- 


rier, 3 Mod. 
Rep.“ 318. 
Jones 135. 

x Vent. 340. 
T. Raym. 408. 
2 Lev. 243- 
2 Show 63. 
Note. In this 
caſe judgment 
was given in 
the Common 
Pleas by North, 
Wyndham, 
and Atkins, 
Scroggs, then 
judge, being 
then of a 
contrary opi- 
nion: and in 
the court of 
King's Bench 


that judgment 


was reverſed 
by the opinion 
of Scroggs, 
Jones, and 
_ Pemberton, 
Dolbin being 
of a contrary 
opinion: ſo 


5 that, upon the 


whole matter, 
there were 
Four Judges | 
againſt three, 
and the judg- 
ment of the 


three ſtands, | 
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grandſon, had * his 1 intention to uſe "MN 


ward 4 in its proper ae. 


The caſe ae to is that of Berrier and 
Steed. There B. ſeiſed in fee of lands, having 
iſſue two ſons, W. his eldeſt and R. his youngeſt, 
deviſed his lands to his younger ſon R. and bis 
beirs. R. the deviſee, died in the life-time. of his 
father and left a ſon named R. who had a legacy 
deviſed to him by the ſaid will. B. afterwards 
annexed a codicil to his will (which was agreed 


to be a republication) and then he expreſsly 


publiſhed the will de novo and declared, that his 
orandſon R. ſhould have the land as his fon R. 
ſhould have enjoyed it, if he had lived. And the 
queſtion was, Whether the grandſon or the heir L 
at law ſhould have the lands deviſed? Ang it was 
argued, on the part of the heir at law, that, b) 
the death of the ſon, the deviſe to him and his 


heirs was void, and the annexing a codicil and 


republication of the will could not make that 


good which was void before, and, if that would 


not make it good, then the heir. could not take 


by purchaſe. And it was ſaid, as to the parol | 
declaration, that ſo far as it went to alter the im- 
port of the will, it was not within the ſtatute of 

wills, which required the whole to be in writing; 


5 for the deviſe by the written will was to the ſon, 


and the declaration to the grandſon was by words 


and 


_Þ OF Þ 
and not in writing, ſo that if he could not take 
by the words of the will he was remedileſs. But 
it was held by the Chief Juſtice, and Wyndham 


and Atkins, Juſtices of the Common Pleas, . that 


the republication made it a new will, and the 
grandſon ſhould take by the name of Son. But 
a writ of error being brought on this judgment 
in the King's Bench, it was reverſed; it being 
there ſaid, that, there being in the will itſelf a 
legacy deviſed to the grandſon by that name, it 
was impoſſible, where they were ſo diſtinguiſhed, 
to take the grandſon to be meant by the name of 


Son; that, conſequently, the republication could 
not operate to carry the deviſe to the grandſon, 
and the declaration would not ball It, that not 


being | in . 


A codicil may 9 a will as to part its : 
of the lands originally deviſed, as well as, as to the 


whole; for the nature of a codicil, as applied to 


this purpoſe, is, to give effect to the will accord- 
ing to the words uſed, as they apply to the . 


tion of the Oy 8 pen at that time. 


T * whers 10 deviſed one moiety of his real 


eſtate, ſubject to his legacies, ta his eldeſt ? 
daughter and her heirs, and the other moiety to 


his youngeſt daughter in like manner. After- 


2, 


Riderv. Wager, 
2 Will. 329. 


Supra 594. 11 


wards the * married his eldeſt daughter to 
* | 8 R. 
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R. and, previous to the marriage, by articles, 
covenanted to ſettle a moiety of his real eſtate to 
the uſe of himſelf for life, remainder to R. and 
his wife for their lives, remainder to the younger 
children of the marriage in tail, remainder to 
himſelf in fee. Then he made a codicil to his 
will, confirming his former will ubject to theſe 
marriage articles. And, it being held, that the 
articles were a revocation of the will as to a 
moiety, the next queſtion was, as to the effect of 
the codicil, viz, Whether it amounted to a re- 
publication of the will, ſo as to intitle the 
married daughter to a moiety of the remaining 
- moiety of the teſtator's eſtate ? Et per Curiam, the 
teſtator, by the codicil, confirmed his will ſubjef 
10 the articles, which confirmation was a republi- 
cation of his will, and, as if he had written it over 
again, or had afterwards, for a valuable conſide- 
ration, aſſigned over a moiety of his real eſtate 
to his eldeſt daughter, by which the moiety ſo 
diſpoſed of did no longer continue any part of 
the teſtator's eſtate: ſo that the teſtator, after - 
Wards, by deviſing a moiety of his real eſtate, 
muſt be intended to have meant the remaining 
moiety only; and to have: Girided thay nn 
into maieties. 


But, as a, codiell does bot, in republiſhing 
give any quality to a will, that did not belong to 


0 
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it previous to its revocation, its operation being 
merely to ſet it up again in the ſame ſtate and 


condition in which it ſubſiſted from its inception, 
except as to making it efficient as far as the expreſ- 
fion uſed therein will reach at the time of republi- 


cation; a deviſe, not properly executed at its incep- 
tion, will not be helped by a codicil, although bat 


be executed purſuant to the ſtatute of frauds. 


\ 


Thus, where I. among other things, deviſed Attorney Gene. 1 
ral v. Barues, et 


his freehold lands to truſtees and their heirs in 
truſt for the maintaining and providing ſor ſeve- 


ral poor ſcholars of Sidney College in Cam- 
bridge, and for other charities in his will ex- 
preſſed. The will was all written in his own hand, 


al. Pre. Ch. 2 70. 
S. C. 2 Vera. 


597. 3 Rep. 
Chan. 8. 


Supra 55, 58. 


but had no witneſſes. Afterwards I. made a 4 5 


dicil, which was duly executed and ſubſcribed by 


four witneſſes, wherein he recited and took notice 


of the will. And one queſtion was, Whether 


the codicil was a good publication of the will 


within the ſtatute of frauds? And it was urged, 
on the part of the deviſees, that the codicil, taking 
notice of the will, and being duly executed, made 
the will valid in like manner as if it had been 


affixed to the will at the execution thereof; for, 


the law annexed it to and donſtrued it as part 
of the will, and the laying of it in another place 
ſignified nothing. But, it was held, that the 
will was void; "Fe although there were three 


_ fubſeribing: - 


i 
? 


Earteton verf. 


349. Supra 15, 
106, 108. 
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ſubſcribing witneſſes to the codicil, yet that 
would not ſupport the will, unleſs it had been 
| elf executed purſuant to the ſtatute * frauds, 


But, we muſt be careful to diſtinguiſh caſes of 
the above nature, in which there is a will and 4 


codicil taking eſſect as diſtin inſtruments, from 


the caſe of an entire inſtrument made and exe. 


cuted at ſeveral times as to ſeveral diſtinct parts 
of the teſtator's prope rty, but not atteſted until 
the whole 'is completed ; for, in the latter caſe, 
the ſeveral parts will be conſidered as one writ. 
ing making together a will, and the atteſtation tio 
the latter part will give validity to the former, 

although that alone relate to land, and there 
is no real deviſe in the latter part of the writing. 


ſas vor Thus it was held, in the caſe of Carleton and 


Griffin, that the teſtator's ſubſcribing the ſheet | 
of paper in the preſence of three witneſſes, and 


then taking it in his hand and declaring it to be 


his laſt will and teſtament in their preſence, and 
their atteſting and ſubſcribing it in his preſence 
and in the preſence of each other, was ſufficient 
to give validity to the whole writing within the 


| Patute of frauds ; the latter bequeſt not being 


conſidered by the teſtator, nor by the Court, as 4 


codicil, but, as a memorandum added to his will; 
and the whole conſtituting one entire will made 


"i different times, and arteſted PR * the 
_ of en 


Lord | 
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— 


Lord Hardwicke was of opinion in the caſe Abney v. Mi. 


of Abney and Miller, that, if there had been a re- 
publication of the will, it would not have altered 
the caſe ; becauſe the very thing deviſed itſelf, 
viz. the leaſe, was intirely annihilated and gone 
by the ſurrender, x 


But this propoſition ſeems to admit of conſi- 
derable doubt, if taken as applicable to all caſes 
of this nature, though it may be true as applied 


to the caſe immediately under his lordſhip's 


conſideration. We have ſeen that the effect of a 


republication is, to give the words uſed in a will 
the ſame operation as they would have had, if the 


will had been made at the time of the republica- 


tion, and, conſequently, to extend its operation to 


all property purchaſed ſubſequent to the will that 


is covered by the words uſed therein; © thus if 


* the deyiſe be of all the teſtator's lands,” lands 
ſubſequently purchaſed paſs by a republication, 


| becauſe the word © all” includes them. Why, 
| then, ſhould not the words © all his college 


ler, ſupra 586, 


587, 593. 
2 Atk. 399. 


( leaſes, if that were the language of the will 


in the caſe of Abney and Miller, include the 


leaſes granted ſubſequent to the will, bat being 


| republiſhed by the codicil. There ſeems to 


be no reaſon why the word © a” ſhould not 


extend to the leaſe taken in lieu of the leaſe 
ſurrendered and thereby adeemed, as well ag 


7 


12. 
vl 

it q 
1, 
1 
1 14 
4 
U ' 

; N 

* 4 
1 
N 
, 

: i 
5 
1779 
1 
1 
15 
A} 
Li 

* 

3. 

93 
il 

1 
hy 7 
+: 
1 22 
148 
179 
13 1 
I N 41 

* 
, Wk 
p j 
J 112 
l 3 
8 
45 5 


. —— 
— mcyrn 
222 2 
Kn 


8 — 
— — 


3 
———— << GM6 2 
a * > 

2 8 — 
ow — — 

» DIES Tar gn — 
mp ESR * — 2 


r 7 8 en 
1 > w >" D 
> al 
— DOT - 1 —2 * 
— n 
5 er „ — 
9 . 2 — + 
2 I 2 * 


19 
Fg: - 
ys 100 
157 
9 
14. 
1 
LA? 
10 
1 
Ma 
q* L 
3 27308 
+» 128 
| 53 
9 
4 „5 
W. 
N 4 
* 
T2 \ 
1 6 
TI 
G3) « 
$4} — 
+: 
"+36 
Wa. 
* & * 
9 * 
mr 
oy + 
'; 
a K 
4 * j 
- 1 nn 
N oi 
"3 
"4 4 
ie 
— n p 
BY 
50 
$54 
I 
. 
1 
Kt 
1 
f 
5% 
$5; 
U 
; P 
'* 3 
p 14 
- 
4 407 
5 
1 
RE 
RY 
I 
1 
\ 4 33H] 
1 AG 
4 Ni 
5 3 
* * 
1 
Th. 
T*> l 
K * 
46 
* 
* 
* 
4 * 
1 
"i 
61 
1 
ih 
4M 


35 
10 
1 

5 0 
HER 
1 18 "P-4 
- 7 by 
by l 1 
1 7 

70 
45.4] 

+ 8 


1 
1 
: * 
2 
1 
3 5 
199 

WY 

5d 

* „ 
1 


[ 684 ] 


to a new leaſe taken by the teſtator, 60 which it 
would have reached according to the principle 


ol all the foregoing caſes. The queſtion in theſe | 


caſes ſeems not to be what was intended by the tef. 


tator to paſs af the time of the will made, but, what 


the words will embrace at the time of the republica. 


tion. It is true that, if a deviſe be adeemed or 


lapſe, as if a man give a ſpecific eſtate to A. and | 
then ſell it, or if a man deviſe to B. the eldeft ſon 
of A. and B.die in the life of the teſtator, a repub- 


| Hication will not ſet up the deviſe to A. or intitle 


B. 's repreſentatives to take in lieu of himſelf; be- 


cauſe, in the former caſe, the teſtator has not an 
eſtate when the will is conſummate whereon the 


worqds attach, and, in the latter caſe, the will fails | 
for want of a perſon to anſwer the deſcription at 
the time when it is conſummate. But, the cafe 


is very different where the deviſe is in general 


terms and not confined to particulars; for, then, 
the only queſtion ſeems to be, Whether the teſta- 
tor's property quadrates with the words of his 


Will; for, fo far as that is the caſe, the * 


vid. 3 Atk. 1 76. 


| tion will ye the vr 1 


"mas in obs ca of Abney and Miller, 155 ; 


language of the will, as ſtated by Lord Hardwicke 


in the caſe of Carte and Carte, was © the leaſes 


* which I now hold.” In which ſentence the 
word “ now” arreſts the attention of the reader, 


= 


- 


BEE 
and ſeems to confine him to ſpecific leaſes, exiſting 


at the time when the will was made; or, in 


another view of the terms uſed, the word © now” 
following the term “ leaſes,” takes from that 
term its generality and reſtrains it to particular 
leaſes in being at that time, viz. the time when 
the will is made; and, fo, brings this caſe within 


the principle of thoſe where the will, though re- 


publiſhed, fails for want of a ſubje& matter on 
which it may attach, or of a perſon to take by it. 


But, ſuch a conſtruction ſeems extremely ſtrict in 


2 caſe where the intent of the teſtator will be 
evidently defeated thereby ; eſpecially as there is 


another mode of conſidering the words, equally 


obvious, by which the deviſe may be ſupported; 
for, if weunderſtand the language as if it were uſed 
at the time of the publication, -what words more 
apt can we find to expreſs the teſtator's intention 


of giving his renewed leaſes? Certainly none. 
Then the caſe falls within the principle of the 
caſes of Beckford and Parnecott, and Perkins and 
Micklethwaite, in the former of which it was held 
that, ſo far as the words of a will extended, itſhould, 
being republiſhed, have operation as if made at the 
time of the republication; and, in the latter of 


which caſes it was held, that a perſon of the name of 
Joſeph, unborn at the time of a will made, ſhould 


take under it, though manifeſtly alluding, if refer- _ 
red to the time of making the will, to a deceaſed 


perſon of the fame n name and deſcription. 0 
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A will may alſo be republiſhed by the teſts. 
tor's repeating, reſpecting the inſtrument, the 
ceremonies required by the ſtatute of frauds to 
attend the publication of wills; and ſuch republi. 
cation will ſupply a defect, for want of capacity 
in the teſtator to will, as well as an inability 
for want of a ſubje& matter whereon the will may 


attach. And, therefore, if one, having, under 
age, made a will of land duly executed according 


to the ſtatute, which is void by reaſon of his 
infancy, re-execute it after he come of age, 


with the circumſtances required by the ſtatute, 


this will render ſuch will val id. 
But, vhere a man of full age declared, in the 
preſence of ſeveral witneſſes, that his will, made 


and duly publiſhed when he was under age 


ſhould ſtand; it was held that the will, being 


void by reaſon of infancy at the time of the 


firſt publication, was not made good by the 
latter publication; becauſe the will wanted the 


_ circumſtances required by the ſtatute en 


| Herbert v. Tur- 

hall, Sid. 162. 

Pl. 17. 1 Keb. 
389. Pl. 52. 


never made _y ä ts 


And ſuch new publication may 'be made on 


the ſame day on which an infant comes of age. 
And it was faid by Keeling, Hyde, and 7 wiſden, 


that one born the 16th of February 1608 1s, the 


25th of SOOT (16 29) eee years 


1 2 


f 
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after, of full age, and the hour of his birth js not 
material, there being no fraction of days. 

There is no republication in equity that is not 'Covyer 
ſo in law, although the inaccuracy of reporters, 
who are very apt to ſay that a thing is fo and fo 
in equity, tends to miſlead the ſtudent and make 
him imagine that there is a diſtinction. 


132. 
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A will may alſo be republiſhed by the teſta. 


tor's repeating, reſpecting the inſtrument, the 


ceremonies required by the ſtatute of frauds to 
attend the publication of wills; and ſuch republi- 
cation will ſupply a defect, for want of capacity 
in the teſtator to will, as well as an inability 
for want of a ſubject matter whereon the will may 


bal, 1 Sid. 162. attach. And, therefore, if one, having, under 


0 Keb. 589. 


= Hawe v. Bur- 
ton, Comberb. 
24. 


age, made a will of land duly executed according 


to the ſtatute, which is void by reaſon of his 


Infancy, re- execute it after he come of age, 
with the circumſtances required by the ſtatute, 


this will render ſuch will Yee 


WP 


But, ah a man of fall age declared, in the 


preſence of ſeveral witneſſes, that his will, made 
and duly publiſhed when he was under age 
ſhould ſtand; it was held that the will, being 


void by reaſon of infancy at the time of the 


firſt publication, was not made good by the | 
latter publication; becauſe the will wanted the 
_ circumſtances required by che ſtatute which 


never n any 8 95 


| Herbert v. Tur- 


ball, Sid. 162. 


Pl. 17. 1 Keb. 


And ſuch 1 new publication may [hs made on 
the ſame day on which an infant comes of age. 
And it was ſaid by Keeling, Hyde, and T wiſden, 


that one born the 16th of February 1608 is, the 
2 13 805 of Ma (1625) RR] years 


: 


iter, of full age, and the hour of his birth is not 
material, there being no fraction of days. 


There is no republication in equity that is not Cowper 132. 4 
ſo in law, although the inaccuracy of reporters, 1 
who are very apt to ſay that a thing is ſo and ſo I 
in equity, tends to miſlead the ſtudent and make 
him imagine that there is a diſtinction. 
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"IE THE 
JURISDICTION. OF CouRTs 


AS To 


'D E a I S E S. 


vide Je. 30. Þ HE. eccleſiaſtical _ courts has no juriſ 
et x Vent. OY — 6 

| 207 Cro. Car. diction over wills of land only; therefore, 

>. if they attempt to proceed in proving them by 


compulſion, a prohibition lies; but, if no objec- 
tion be made, they may be proved there. 


And, formerly, a prohibition was granted ab- 
ſolutely, where lands and chattels were diſpoſed 
of by the ſame will; but, afterwards, it was 
granted only as to the lands. Now, prohibition 

2Rell. 3z5- does not go as to either; for, where a will is 


1 Sid. 141. Tt Te x 25 . - 
vid. Cro. Car. Concerning lands and goods, and is one entire 
396. Egerton RE OE IRE 23 . — 4 8 
y. Egerton, will, it ſhall be proved entirely in the Spiritual 


f Cro. Ia. 348. ö | 5 | 
. de, Court, to enable the executor to ſue for debts 


| Hates '© which otherwiſe might be loſt, and to expedite 
5 T. Hot e. the payment of the legacies, which, if it were 
Comberd.45 not ſo, might be longer delayed, and the will, 
conſequently, unperformed. Beſides, as to 
granting prohibition go ad the land, it is vain; 
for the probate of the will for the land cannot 
| pre judice che heir, becauſe it is not evidence at 
| * 


| : L 689 1 


common law; nor can the examinations of the 

witneſſes there be given in evidence at common 

law, it being, as to the dune a proceeding coram 
non judice. | 


And, where a prohibition was prayed to the Patridge's cat, 
— 5 | PI 3 os 1 Salk. 553.7 
Spiritual Court, to ſtay the probate of a will, 
which contained a deviſe of lands and ſeveral 
legacies, ſuggeſting this matter and that the 
teſtator was non compos, the Marquis of Win- 6 Rep. iy et 


18 
cheſter's caſe was relied upon as in point; but og 


the Court denied that caſe, and ſaid, that the N 0 
ſtarute of Hen. VIII. never intended to leſſen 4. 
the juriſdiction of the Eccleſiatical Court as to 


the probate of wills. 


4 
9 


_ 


And, where a tellitor was determined to Be Maxwell v. 
compos, mentis in a ſuit in the Eccleſiaſtical Court, waning" 
and that ſentence affirmed i in the Court of Dele- . 
gates; and afterwards, on a trial at law in rela- 
tion to the real eſtate deviſed by the will, the 
teſtator was found non compos, and thereupon” 
an application was made to the Houſe of Lords 

by petition, to reverſe the ſentence in the Court 

of Delegates, in order to make the determina- 
tions uniform; the Houſe of Lords diſmiſſed the 
petition, becauſe the ſentence of the Delegates ; 


was deri and? no 21255 lay from ih 


. * . N k 4+ 73 


8 6 
Skinner 174. 


17 


Denn's caſe, 


Cro. Car. 114. 


[ 699 } 

And if a will contain lands to the value of 
one hundred thouſand pounds, yet the "EB | 
. ftical Court may cite the parties to bring in the 
original to be proved per teſtes, and the Court 
of King's Bench ought not to prohibit them. 


7 


But, where a prohibition. was prayed, becauſe 


there was a ſuit in the Delegates to have admi. 


niſtration cum teftamento annexo of goods and 
lands of T. D. whoſe brother and heir the 


plaintiff was; wherein i it was ſurmiſed, that T. D. 
made his will of the goods and lands, and de. 


viſed divers legacies, and made his wife exe- 


cutrix, and deviſed unto her the reſidue of all 
his goods, his debts and legacies being paid, and 


died ; and that his wife, ferns him, died be- 
fore probate or any election made, and without 


any will ; and that the brothers and ſiſters of the 
' wife contended in the Spiritual Court for the 
adminiſtration of thoſe goods of his brothers, 
_ pretending that this will was revoked, and. that 
he, alledging the contrary, ſued do have admi- 
niſtration committed unto him cum teſtamento an- 
nexo ; and that the queſtion Was, Whether the 
will was revoked? It being concerning. both 
lands and goods, a prohibition. was granted ; for 
it was ſaid, that if he ſhould be permitted to 
proceed in the Spiritual Court, they would allow 
* wil which WAS pretended to be revoked, and 


9 1 2g where 


* 6. JF 


wt the iffoe was, cher i will made ” lands b 
and goods were revoked, it was properly triable 


at the common law: but, it the iſſue were, 
whether a will of goods only was revoked, it 


was properly triable in the Spiritual Court ; for, 


they having conuſance of che principal matter, 
ſhall try alſo 1 acceflories, ; 


7 


It appears ad in the preceding caſe, it was 
prayed, that a prohibition ſhould be granted, 
which ſhould extend que ad the lands and not 
quo ad the goods, but that was denied; berauſe 
it muſt be granted generally for both: for, it 
was ſaid, that when it was an entire will of lands 
and goods, and the allegation was to revoke it 
entirely, it ſhould not be disjoined in the prohi- 
bition; but that if one made ſeveral wills, one 


| Did. 


of his land, and another of his goods, and re- 5 
vocation was alledged of both, there, a prohi- 


bition ſhould be granted tor the one > and denied 


for the other. 


A court of equity will not ſet a will afide 
upon a ſuggeſtion of fraud and impoſition in 
making the will; becauſe, if a teſtator be im- 
poſed upon in the making of his will, then it 
is not his will, and that is a queſtion of fact; 


and, if the will relate to real eſtate, a court of 


I vill ſet 1 it aide « on a deviſavit vel non. 


* \ 
, 7 


Vid. 1 p. Will. 
548. Fenwick 


| by any ay a 


Powi v 
eee a 
Dom. Proc. 
Feb. 6. 1723. 


cited 2 Atk.. 


324. 1 P. Will. 
„ 


Ty 2 WD Thus 
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James ver, Thus, in the caſe of James and Greaves, Lond 
2 P. Will. 270. Commiſſioner Fekyl ſaid, that there was a dif. 
| ference, between a deed and a will, gained from 
a weak man and upon miſrepreſentation or fraud; 
for, if a will were gained from a weak man, 
and by falſe repreſentation, this was not a ſuf. 
ficient reaſon to ſet it aſide in equity; as was 
determined, in the caſe of the Duke of New- 
caſtle's will, between Lord Thanet and Lord 
Clare, and in the caſe of Bodvil and Roberts, 
But a deed, fo procured, 19 85 to be ſet aſide 


in equity. 


8 | 80 Lord Py WIL in the caſe of Benet and 
2 Atk. 324 Jade, faid, that, ſo far as the bill ſought to 
1 ſet aſide the will there 1 in queſtion, | it was impro- 

per; for, the Court could not make a decree - 


of that kind, but only direct an 1 devi Nw 


vel 1 non. 
dn, And, in the caſe of Vell and Claverdn, 
hid. 434 hien aroſe on a bill brought by the heir at law, 


. charging fraud and circumvention in obtaining 

\ 2 a will; Lord Hardwicke ſaid, that the Court 
FF '  . , would not determine a fraud in procuring a will, 
. directing a trial at law, which was done 
eee i 1 


— — 


3—— —— — 


ost v. Tracy, | 
3 So, where A. by! his will had geri is 1 to 
= Claverden, his mother | in i fee, and the mother was afterwards 


3 told 


L 693 1 

told by J. S. that this will would not be "EY 
but ought to be guarded (as he called it) and 
that he would make another will for the teſtator, 
which he would take care ſhould be /ufficiently 
guarded; and, accordingly, J. S. drew another will, 
which was ſo drawn, that A. thereby gave the 
land to his mother for /ife only, remainder to J. S. 

in fee. The mother, on the death of A. brought 
a bill to eftabliſh the firſt will, and there were 
divers witneſſes examined to prove A. the firſt 
teſtator non compos when he made his ſecond will. 
But, as to the evidence of the teſtator's being - 
non compos, Lord Como per ſaid, chat was entirely 
a queſtion at law, and to be tried chere. ms | 


Again, where a bill was + brought to ſet aſide 4 a. 
a will for fraud, on ſuggeſtion that the teſtaror *” 
was incapable of making it, by being perpetu- 
ally in liquor, and particularly when he executed + 
the will. And the defendant pleaded that the 
will was duly executed, and that it ought to 
prevail, till, upon an ifſue at law, it ſhould be 
found to be otherwiſe. 42 Curiam, the plea 
muſt be allowed ; for you cannot in this court 
ſet aide a ul r fraud. 1 1 7 8 oa 


5 


* — 


And this point ſeems to lat bes fally Tet-- esch 8 


Kerridge, 
tled, in the caſe of Branſby verſ. Kerridge, on : Te 5 Abr. 
Ten ta the Houſe of Lords, from a decree of 5 7 Abr. 

N 3 55 | Ly” 3 Brown. Ca. 


Far. 358 e 


ton 


Lord Madtesfield's, In that caſe, thi teſtator had, 
at different times, made three wills, two of them 
were made in favour of his father, the third in 
favour of another perſon, vpon truſt and conf. 
dence to pay the teſtator's debts, This will. was 
drawn purſuant to the teſtator's own directions, 
twice read over to him before it was executed, 
and then deliberately executed by him, he declar. 
ing he was well ſatisfied therewith. But the bill 
charged that i it was gained by fraud and impo- 
bas ſition, and ought to be ſet aſide and cancelled, 
| To ſupport which: charge, the depoſitions « of wit. 
neſſes were read to prove, that the teſtator, by 
his laſt will, meant no other alteration of the 


former one (viz. the ſecond) except as to the 
payment of his debts, and a particular legacy, 
That when the will was read to the teſtator, it 
was read as if the real eſtate had been thereby 

deviſed to the plaintiff (the father.) This evi- 
; dence was contradicted by the depoſitions on the 
other ſide. It was therefore inſiſted, that if 
there were any doubt, it ought to be tried at 


5 law, the frauds alledged by the plaintiff being 


ſuch, as made it appear not to. be the teſtator's | 
vill. But Lord Maclesfield declared, that there 
appeared to be great fraud and impoſition uſed 


Be in obtaining the will, and that the deviſee ought 
not to take any benefit thereby; and decreed the 


deviſce t9 be 25 truſtee for the plaintiff, and the 
5 heirs 


L 695 Þ 
heirs at law to join with him in conveying the 
eſtates deviſed to the plaintiff, his heirs, and 


aſſigns for ever, ſubject to the debts and legacies, 


But, on appeal to the Houſe of Lords, it was or- 
dered, that this decree ſhould be reverſed, and 
that the bill TING be TE. | 


lub in the caſe of. Welly aid n 
I/right, Lord Keeper, is reported to have been 
clearly of opinion, that a will, as well as a deed, 
might be ſet aſide, in equity, for fraud and 
circumvention. However, no ſuch thing was 


made out in that caſe; but the heir inſiſting 


upon it, it was directed to an ilſoe devi _ 
vel non. | 


So, whether a teſtator be compos mentis or not, 
is a queſtion of fact to be tried at lav. 


The principle upon which theſe deciſions 
turn is, that if a will be obtained by fraud or _ 
impoſition upon a teſtator, or falſely read to 
him, or made only upon a condition, it is not 
His will in point of law; and that, therefore, thoſe 
points are proper to be tried by a jury on ejecr- 
ment, or, at leaſt, that the Court of Chancery 


ought not to make any determination in pre- 


judice of a vill, before the validity of 1 i ans 


been determined upon a trial at law. 


* „ But 


Welby v. 
Thornagh ek 
al. et e cont. 
Pre. Ch. 12 3. t 
vid. Herbert 
v. Lowns, 

1 Ch. Rep. 12, 

et Maundy 

v. ra Pita, | 
ibid. 66. 


Maxwell v. 
Lord Mon- 
tague, cited 


3 Ark. 544, 
«ſupra 6895 


Vid. Lord Hunf. 
don's caſe, 
Hob. 169, - 


"#41 = | 
But there 18 a material ai pinion between 1 


court. of equity taking upon. itſelf to ſet aſide 
a will on account of fraud, &c. in obtaining or 


making that will; and, its taking from the party 


the benefit of a will, which he has procured to 
be made on a confidence that binds the conſci. 


ence of the deviſee, the breach of which confi. 


dence is conſidered in equity as fraudulent; for this 
is a ground of juriſdiction in courts of equity, diſ- 
tinct from that over the will itſelf, the exiſtence 
of which is not, in ſuch caſe, controverted by 


the court, as it would be, were they to decide 


upon queſtions of fraud, ſanity, forgery, ar the 


like, in either of which caſes, it is no will, For, 


in the former caſe, equity does not ſet aſide the 


* will, butdecrees the deviſee to hold for the benefit 


of the party aggrieved by his breach of confidence, 


on the general ground of laying hold of the ill 
_ conſcience of the party, to make him do what is 


neceſſary to put matters into the ſituation, in 


which they were intended by the teſtator to 
ſtand, had it not been for the iruculent A 


* of the Beritt, Ts 


Caſe put per 


Chan. I E. Will. ; 


288. et S. L. 


. agree to give B. bank bill 
to the amount of 1, O00 J. in. conſideration 


that B. makes his will, and, thereby, deviſes 
his lands to A. and accordingly B. makes ſuch a 


will, and A. gives B. the bank bills, but they 


„ | prove 


P is 


ü 6 1 


prove to be forged; this, though a at Ne- 
viſe at law, will nevertheleſs be avoided in equity 
by the teſtator's heir for the fraud. 


'S; in the before 1 caſe of Goſs aid 
Tracy, the Lord Chancellor ſaid, that, if A. had 


deviſed his lands to his mother in fee, and, after- 


wards, J. S. had told 4. the teftator, and, not 


the mother, that the will was a void will for want 


of its being well guarded, and that he would make 


Ibid, et note 


diſtinction be- 


tween this caſe 
and the caſe of 
Goſs v. Tracy _ 
I P. Will. 288. 


2 Vern. 297 4 


700. 


another will for the teſtator that ſhould be effec- 


tually guarded; and accordingly he had made 


another will, for the teſtator, whereby the eſtate 
had been deviſed to the mother for life only, 


the remainder to J. S. in fee; this, though a 
good will, in law, if atteſted purſuant to the act 
of parliament, would be ſet aſide 1 in . for 


| the fraud. 


1 


A in Chamberlain 8 1 * an eldeſt 


ſon (his father being about to make his will, and 


thereby to make certain proviſion for his younger 
children) perſuaded him not to make any ſuch 
will, for that he would take care his brothers 


Chamberlain'y 


caſe, cited 54 


5 


and ſiſters ſhould have thoſe proviſions; where- 


upon the father forebore to make the proviſions: 
they were decreed, in Chancer Ys to be made ; 


: "A the a 


f . * 


beſt be done, and whether it were not beſt to 
nominate D. his ſucceſſor, with exception of 
ſuch part to his wife as he intended for her. 


the ſtatute of frauds and perjuries, and that 
there was no memorandum in writing. But 
the Court were of opinion with D. and 
decreed in his favour, not on the ground 
of its being an agreement or a ruſh but 6 | 
0 Haud. ye 


* 


Cub. Rep. Ec. 8 5 4 a 15 
ſon executor, had ſaid, when he was dying, that 


might be prejudicial to her as to the part intended 


t 655 1 


Se J. S. being a copyholder of a ma. 
nor, and having a great affection for D. who 
was his godſon, and intending to leave the greateſt 
part of his copyhold to him, and the reſt to his 
wife, when he was ſick was adviſing with fome | 
of the copyholders of the manor how this might 


The wife, being then preſent, pretended this 


her, and engaged thar, if he would nominate her 
his ſucceſſor, ſhe would take care D. ſhould 
have ſuch part of the land as was intended 
him, and offered to give ſecurity for that pur- 
poſe : whereupon J. S. nominated his wife ſuc- 
ceſſor, and died. She refuſing to let D. enjoy 
the lands intended him, he brought a bill to 
have them decreed to him: The wife pleaded 


So, if a man, having made his will, and his 


he had a mind to have his wife executrix, and 


15 699 1 


che fon had ſaid, Don' t trouble yourſelf to alter 
the will, for I will let her have the ſurplus and 
act as executrix ; the Court of Chancery” would 
decree it accordingly, 


W 


Wy in the cafe of Coventry and 6 where Coventry vert, 


an eſtate was given to be exchanged with a col- 
lege, and the college would not exchange; the 
heir at law inſiſted, that, as the deviſe could not 
take effect, it was lapſed. But the Court of 
Chancery decreed that, as the deviſee could not 


have the thing deſigned, he 108 have the thing a 


Siren in B „ 


Where the queſtion ariſes ſimply upon the 
words of a will, it is in general a proper ſubject 
for the deciſion of the common law only ; but, in 


Carew, cited 
2 Vez. 564. 


ſome caſes, it may be a ſubject for the deciſion of 


common law or equity indifferently, in reſpect 


of the aſſiſtance which a court of equity gives 


to come at the proper trial. For, where any 
equitable circumſtance lays the foundation of 

an application to Chancery, that court may, 
though a title depend upon the words of a will 
only, determine upon it as well as a judge or jury. 


But, notwithſtanding that, Lord Hardwicte 


ſaid, in a caſe fo circumſtanced, that if either 


party had a mind to go to law, ſubject to the i 


directions which had been given in a former 
decree, 


Tanner verſ. 
woes 3P Wil 


296. 


decree, * would not hinder Che 1 but, if 


1 1 


both parties were deſirous to have his opinion 
touching the title, he would give it. 15 


Where an iſſue is directed lon & Chancery on 


a deviſavit vel non, that court takes upon itſelf to 
mould the evidence, and direct the application of 


it, ſo as not to impede the fair diſcuſſion of the 


' queſtion, Thus, where a bill was brought by 
the heir at law of a teſtator, ſuggeſting, that the 


teſtator's widow had all the writings and title- 
deeds relating to the inheritance of the lands of 


which the teſtator died ſeiſed, and that thoſe 


writings belonged to the heir, who was intitled 


to the lands; the defendant, the widow, by her 


anſwer inſiſted, that all the real eſtate of the teſ- 


tator was by the ſaid will deviſed to her in fee- 


ſimple. This cauſe was brought on to a hearing 


before the Lord Chancellor King, who decreed, 


| that, as the plaintiff was the teſtator's heir at 


law, all deeds and writings relating to any part 
of the teſtator's eſtate ſhould be brought before 


the Maſter for the plaintiff to have the inſpec- 
tion thereof, who ſhould be at liberty to 


bring an ejectment; and that the defendant, 


who claimed under the will, ſhould not give 


in evidence any dormant term ar incumbrance. 
Afterwards, on a re-hearing, Lord Hardwicke 


approved this decree, though it ſeemed but a 


9 | . 


t 1 


ſlight equity for the heir to ſay he wanted 
writings, when his title. as heir ſtood in need of 
no writings, unleſs he claimed under ſome 
deed of intail concealed by the widow or ex- 
ecutor. de 


So, where a plaintiff claimed lands by a will 
which was proved, but the original was taken 
out of the Prerogative Office, ſo that the plaintiff 


Gorges verſ. 
Foſter, Nel- 
ſon's Rep. Ch. 
82. | 


could have no remedy at law, and, therefore, 


prayed the aid of the Court of Chancery; it was 
decreed, that the copy of the probate of the will, 
out of the Regiſter's book in the Prerogative 


Office, ſhould be admitted in evidence at law, at 


any trial that ſhould be had concerning the title 
of the ſaid lands, as the true original will. 


6 > 


OF 


Evans verſ. 
* 
Keb. z 
vid. 1 Fay I 8 
23. Comb. 395. 

et vid. Eden 

vid. Chalkil, 

- 3 Keb. 117. 2 3. 
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GIVING A WILL 


2 x 8 


PRODF aT LAW, 


T*. beſt proof of a will is the e 
of the inſtrument, if that can be had: 
therefore, where, in evidence to a jury at bar in 
ejectment, the defendant made title as a pur- 
chaſer under a deviſce, and ſhewed only a bill in 


Chancery preferred by the heir, under whom the | 


leſſor of the plaintiff claimed, againſt the deviſee, 
whereby the will was ſet forth, and alſo the an- 


| ſwer in which it was confeſſed ; It was held, per 
Keeling and Moreton, contrary to Twiſden, that 


this was no evidence, though they proved a pol- 


| ſeſſion according to the deviſe, and that this had 


been confeſſed by the plaintiff in former trials; 


becauſe there is no neceſſity for ſuch proof when 


the will itſelf can be had, and 1 18 the beſt evidence 


Comb. 46 » 


Fo of i its own exiſtence. 


Therefore a will, . a the great | 


ſeal, is not evidence to a Jury in ejectment. 


Neither 1 


Neither is ; the 0 af a wilt in the nn 
court evidence to make a title to lands by deviſe ; 
becauſe all their proceedings, fo far as they re- 
late to lands, are coram non judice, for they have 
no power. to authenticate any ſuch deviſe : and 
therefore a copy produced under the ſeal of chat 
court, is no evidence of a true copy- 


And che probate of a will of land is not (upon 


the ſame principle) evidence, even where the 
will i is loſt. 


Thus, where a will was proved in 1666, in the 


archdeacon's court of London, and the office was 
burned in the fire of London ſoon after, and the 


probate was produced in evidence to prove the 
will. under theſe circumſtances ; it was rejected 


huh 


t L. Ray m. 732. 


by Holt, Chief Juſtice, as not good evidence 


the reaſon his Lordſhip gave was, becauſe the 
probate is ſigned by the regiſter only upon the 
atteſtation of the proctor, and the examina- 


tion of him, ſix months nn e to . 


ſter 1 it. 


So, where, on an ejectment at the aſſizes, the 
copy of the regiſtry of a will was produced in 
evidence to prove a pedigree, and not to derive 


any title by the will, and alſo the probate of the 


Dike v. Pohl, 


t L. RNA. 
744. vid. S. C. 


Gilb. Law 
Evid. 725 73. 


ſame will was offered for the ſame purpoſe, | 


| directed out of Chancery to try, in a feigned 
action, the queſtion, Whether © heir or not; the 
: ſame probate was offered to Baron. Tracy to prove 


b 70 1 


Ei, Chief Juſtice, refuſed to admit dem! for, 
as to the probate, it was only evidence as to 
chattels, and, although there was the ſame reaſon 
to admit the copy of the regiſter to be evidence 


as the copy of court rolls, or of a regiſter of a 
church, becauſe the original would have been 


read as a roll of the court without further atteſta- 


tion; yet the practice had been always otherwiſe, 


Which he would not ſubvert, though founded on 
a miſtake that the ledger book is read as a copy, 


and fo the copy of hat is but the copy of a copy, 


whereas the ledger book is read as a roll of the 


Prerogative Court. And then, he ſaid, the copy of 
the regiſter not being evidence to prove the will, 
when the original was in being, it could not prove 
the pedigree; becauſe that depended upon the 
credit of its being a will, which was not n 


IM the copy of the OS” | 


\ 


n + 


& 


at chains on the ſame circuit, on an iſſue 


the pedigree, and he admitted it, notwithſtand- 
ing the above caſe was cited to have been ruled 


as aforeſaid; becauſe, he ſaid, the other caſe was 
in ejectment, and this only in caſe, and he could 


not know that the title * the land wg come in 


The 


7 795. 1 


T he reporter obſerres, that than; is no W wa. 
ence between, the two preceding, caſes; becauſe 
the title to the land was not derived by the will 
to the leſſor of the Pink 5 in the. cjeAment. | 


Beier it 8 chat — — 15 6.44 itſelf 
would be good evidence in ſuch a caſe to prove 
a will of perſonal eſtate ; becauſe it is not conſi- 
dered merely as a copy, but is the roll of the 
court itſelf; and therefore, where the will was 
only to prove a relation between the father and 

ſon by the father's will, the rolls of the Spiritual 
Court (that has authority to enrol all wills) was 


held to be ſufficient proof of the exiſtence of 
ſuch teſtament; and, if there be ſuch a will, as 
appears by the rolls of that court, the relation 


is Pe 


Pg 


But the he will not ow theſe rolls to > prove 
2 deviſe of land, where the claim is by the words 


of the deviſe ; for, to that purpoſe, the eceleſi- 1 
aſtical courts have no power, to authenticate the 


But; abr he parties conteling 3 aeicher 


Polhill and Pol- | 


hill. Gilb. Law | 


edit. et vid. 1 
L. Raym. 732. 


of them any right to the poſſeſſion of the s 2a 
copy will be admitted as evidence. OD LO ITY 


Than, mhws the difpure w was amen Is lord 


of the manor, and the deviſee of a copyhold of 
F 


Holt in Legar, 
verſ. Adams, 
1 L. Raym. 
731. | 


1 L. Raym. 733. 


re . 


f Holt, 298, 25o | 


5 $t. Legar verſ. 
Adams, 1 L. 


Raym. 7 31. vid. 


che fame manor; it was ruled by Holt, Chief 


Juſtice, that the recital of the will, in the copy 
of the admittance, was good evidence of the de. 
viſe againſt the lord or any other ſtranger : but 
that, if the ſuit had been between the heir of the 
copyholder and the deviſee, the 1 e itſelf Hog 


to have been N 


So, . in an avowry for a rent- charge de. 
viſed to the plaintiff, he could not produce the 


will, for that belonged to the deviſee of the lands 


charged, who claimed them thereby ; he pro- 


duced the ordinary's s regiſter of it, and proved 


former payments, and that WAS ge ſufficient 
evidence. . 


* 1 , : R * 


: But the probate of a will of lands, accompa- 


nied with other circumſtantial proofs, was conſi- 


dered by Holt, Chief Juſtice, as good eee, 


i where the wad Was # row to have been . 


Thus han in an ejectment, i it 1 upon 
the evidence that a will was made of the lands in 


| Skinner 179. queſtion in 1647, which will was loſt, but men- 


© 
tion was made of it in the calendar (which | is the 


index of the regiſter of the Spiritual Court) and 
alſo in the ſeal book. A commiſſion. iſſued in 


April 1648, to examine the executors upon their 
| oaths, &c. and, that being returned, probate was 


granted in May 1648, which probate was pro- 


duced 


E 1 
duced in evidence; Holt, Chief Juſtice, allowed 
it at the aſſizes to be good proof of the will, but, 
he reſerved it for his further conſideration. And 
afterwards, as well in the King's Bench as at 
Nj Prius upon other trials, declared, that he 5 
held it to be good evidence, and that he con- 5 

tinued of his former opinion. N 


And, where a will Nan In Chancery by ci. Law er 
order of that court, a copy may be given in e | 
evidence; for, then it becomes a roll of that 
court, and, by 28 a N it a: ag 25 
evidence. 
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But as authority cited in ſupport of the above 
propoſition (viz. Keb. 40 et 117.) does not war- 
rant it to the extent that Gilbert has ſtated it ng 
for, in Keb. 40, there is no caſe of that kind, and 
Keb. 117, puts it thus, © if it had been only a cir- Bo 
« cumſtance, and as inducement, and the will re. 

c mained in Chancery, or other * court 9 Jpecial or or- 
6 M f n _ 9 
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| Hows it ſeems a 5 hs court in 
which the will is lodged, has juriſdiction over the 5 
ſubject· matter of it, the copy may be read for ax 
purpole ; upon the principle that the will is be- 
come a roll of the court, and might RTE bi DE i 
read withour further arteſtation. Sn eg 


— 


{ 208 1 


But, where proof of the atteſtation is required, 


| that ſtands upon the old common law princi- 
ples; therefore, in ſuch caſe, the will muſt be 
proved by a ſubſcribing witneſs, if either of 


them be living; for, it is a general common law 


Eyre, 1 Will. 
241. 


rule, that where a witneſs has ſubſcribed an in- 


ſtrument, he muſt be always produced, becauſe 
his is the beſt eg pn it. 


As che ſiacate los not . the will to be 
proved by three credible witneſſes, it has been 


held that one witneſs is ſufficient to prove what 


all the reſt have atteſted. And the proper way | 
of examining a witneſs to prove a deviſe as to 
lands, is, that the witneſs ſhould not only prove 
the executing the will by the teſtator, and his 
own ſubſcribing it in the preſence of the teſtator, 


bur likewiſe, that the reſt of the witneſſes ſub- 
ſcribed their names in the preſence of the teſta- 


tor; and then one witneſs proves the full execu- 


tion of a will, ſince he proves that the teſtator 


5 executed it, and alſo that the three witneſſes ſub- 
_ ſcribed it in his preſence. And. upon ſuch exa- 


Foldfaft on 
Dem. Anſtey 
ver ſ. Dowling, 
2 Strange 1224, 

ſupra. 


mination of one witneſs che will Ty; be rel 


But, . a will may 5 read on = of 


all the circumſtances by one witneſs, yet that 


proceeds upon a ſuppoſition, that there are two 
others who are e of giving, if called * 


the ſame teſtimony. — 
. 


— 
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It is not neceſſary that all the witneſſes | ' Dagnee 2 


Glaſſcock 
ſhould prove the fact atteſted; for, it was ruled Skinner 403. 


per Holt, Chief Juſtice, at a trial at bar, that, if Holt BF 
there were three ſubſcribing witneſſes to a will, , 
this was ſufficient within the ſtatute of frauds 
and perjuries, though, upon the trial, one of them 
would not ſwear that he ſaw the teſtator ſeal and 
publiſn his will; for, otherwiſe, it would be in 
the power of a third perſon to defeat the will of 
the deceaſed ; and, therefore, if it was proved to 
be his hand, and that he ſet it as a witneſs to tlie 
will, his 1 held that W 


And, the atteſting witneſſes may, upon exa- 
mination, deny the facts, which, upon the face of 
the inſtrument, they are preſumed to have atteſt- 
ed; but ſuch denial will be received with great 
jealouſy, and the Court will ſupport the will, 
unleſs the evidence denying the facts be very Hs" 
aue ang car. i by 
Thus, i in atrial at bar u upon a i deviſe; MY on S = 
one ſide, two of the witneſſes ſwore that the de- . 
viſor did not publiſh the inſtrument as his will, 
but that another guided his hand, and that the 
teſtator made his mark but ſaid nothing, nor 
was capable of ſaying any thing. And, on the 
other ſide, it was proved, that the teſtator had 
made two former wills, and in them had deviſed 
his land in like manner as by this vil and that 


223 . 


Divges's caſe. 


1 710 TJ 
he died of a conſumption and was ſenſible to the 
- ft, and that three days after making his laſt 
will he was ſenſible and able to diſcourſe, and ſo 
continued until within ſix days of his death. 
Hereupon it was contended, that it appeared that 
the witneſſes had been dealt with. In reply to 
which the counſel on the other ſide urged, that 


if the witneſſes were not to be believed, then there 


would not be three witneſſes to the will, and ſo it 


would be no will within the ſtatute. But Pen- 


Berton, Chief Juſtice, ſaid, that it was not pro- 


| bable that a perſon in his ſenſes (as they were 


not able to diſprove the teſtator to have been) 
would ſuffer another to guide his hand to a 
writing, and not ſay any thing; and that, there- 


fore, the Court took it that he did publiſh it. 


And the Court committed the witneſſes, and took 
ſecurity of che plane to proſecute they for 


perjury. 


And, in the bee caſe, Pemberton; 
Chief Juſtice, cited Digges's caſe, where a ſcri- 


vener wrote the will, and two- other perſons with 
him were witneſſes : the ſcrivener ſwore, that 
the teſtator was campos, and the two others ſwore 


that he was not compos. But the verdict found 


the will a good will; and the two witneſſes were 


mn to che Elect. | 


0 7 5 ty 
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And evidence may be produced on che part of chen Strange 


the deviſee, to contradict the teſtimony of the 
ſubſcribing witneſſes, as was done by Lord Chief 
Fuſtice Pratt, in the caſe of Piko and n 
jn the court of King 8 Bench. 
So, in the caſerof Lowe he Falliff, which was 
a trial at bar on an iſſue out of Chancery, con- 


cerning lands in Worceſterſpire, three ſubſcribing 


witneſſes to the teſtator's will, and the two ſur- 


viving ones to a codicil made four years ſubſe- 
quent to the will, and a dozen ſervants to the 
teſtator ſwore that he was utterly incapable, at the 
time of making the ſuppoſed will or codicil and 


at any intermediate time, of making a will, _ | 


_ tranſacting any other buſineſs. To encounter 


which evidence, the counſel for the deviſee exa- 


mined ſeveral nobility and gentry of the county, 


who were with the deviſor the day the deviſe 
was made, two phyſicians who occaſionally at- 


tended him, and ſeveral other material witneſſes, 


| who all ſtrongly depoſed to the ſanity of the de- 
viſor. The Jury, after a trial of fifteen hours, 


brought in a verdict to eſtabliſh the will and co- 


dicil {hi the, wee of & 6g: ie 
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* woman a ka ſworn * her own atteſtation, 


„ 


1096. 


Lowe verſ. Jol- 
liffe, Blac K ſtꝭ 


Rep. 305. 


22 4 Me. 
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Mr. Juſtice Yates ſaid, that ſhe ought. not to 0 
have been admitted to have given this evi. 
dence. And Lord Mansfield obſerved, that this 
would not invalidate the will ; for there were 
_ caſes where one witneſs had ſupported a will, 
by ſwearing that which the other two witneſſes 
atteſted, although thoſe two had denied 'that 
they did ſo. And, in the principal caſe, a ney 
trial was granted, the verdict having been given 


againſt the deviſee apparently upon this ground. 


| The teſtimony of the witneſſes atteſting, as to 
the- ſtate of mind in which a teſtator was at the 


time when they were called upon to atteſt, is 
not uncontroulable ; for, the heir at law, who 
is to be diſinherited, may examine a telti- 


: n Ne it. 


But, a court of equity will not direct an iſſue 


to try the ſanity of a teſtator, where the witneſſes 


atteſt that he was ſane, upon a mere ſuggeſtion 


Tucker verſ. 


 Phipp$,3 Atks, 


39% 


to the contrary on the part of "wy Ny _ 


pe *F uy ae . 


Thus, where a bill was N — 


among other things, that the defendant had de- 
ſtroyed or concealed the will, and the defendant 


put in three anſwers, and, in the firſt, made no 
| mention of the inſaniry of the teſtator; 3 but, in 


. — 


1 


„ 1 713 1 


the third anſwer, denied 5 bad ever made Wy. 
ſuch will, but ſaid, if there ever was any ſuch, he 
could not ſay whether his father was, at the time 
of making ſuch will, of ſound mind; Lord 
Hardwicke ſaid, that, as to the inſanity, the defend- | 
ant's proof ſpoke in general terms only to the teſ- 
tator's being in a weak condition; but compare 
this with the plaintiff's evidence, and the man- 
ner of the defendant's introducing the inſanity in 
his anſwer, and the acts he had done under the 
will. The inſanity was not mentioned until the 1 
third anſwer, and then very tenderly. The plain- . F 
tiff's proofs were very poſitive as to the ſanity WE 
of the teſtator; they were the depoſitions of the 
three ſubſcribing witneſſes, whoſe teſtimopy was 
by no means impeached. The will was a reaſon- 
able one, not made in ſecret, but ſeveral perſons 
were preſent. The defendant had brought actions, - 
and ſworn himſelf ſurviving executor, and had 
acted ſeveral years under the will without ever 
making any pretence of inſanity in the teſtator. 
And his lordſhip was of opinion, that under the 
circumſtances of this caſe, it was not Proper. 0 
direct a trial at law as to the faniry or 
of "a er. | 


n verſ. 
Raron, 2 Ark. 
120. | 


V 


8 


e n A M C E R T. 


T is uſual where a title depends upon a will, _ _ 
prove it in Chancery againſt the heir, parti- 


: cal if. . will be of modern e 


But, abe PRE 1 be 5 a court 
of equity will not declare a will well proved; and 


therefore, where a bill was brought by a reſiduary 

 legatee for ſale of a real eſtate purſuant to the 

teſtator's will, and that the reſidue, after payment 

of debts, might be paid to the plaintiff}, and the 
dill ſuggeſted that no heir at law could be found, 


which was admitted by the anſwer: the Lord 
Chancellor directed a ſale of the real eſtate, but 


ſaid he could not declare the will well L proved. . 
: there being no- heir at law. | 


Bus | 


2 L 
But Lord Ring, im the caſe of Colton and il rer ches. 3 F. 


Will. 192 


fon, thought ſuch proof not abſolutely neceſſary to 
make out a title, any more than it would be to 
prove a deed, by which the eſtate was ſettled 
from the heir at law after the anceſtor's death, in 
equity. A will prevented and broke the deſcent 
to the heir, as much as a deed, and the hands of 
the witneſſes to a will might be as well proved as 
thoſe of witneſſes to a deed. And he ſaid, that Es 
as it would be no objection to a title if a modern 
deed, on which the title depended, were not t pro- 
ved in equity, why ſnould it be ſo in caſe of a 8 
will, where the ſame appeared to be duly atteſted 
dy three witneſſes, whoſe names are mentioned to 
have been ſubſcribed * in the . e of "0 | 
tele me 
halo the facts of the caſe of Colton and 7 P. Will 
 Wilſen abovementioned, do not fully warrant us 9% 
in concluding that the want of ſuch proof would 
not be a ground of objection to a title in equity; 
| becauſe, in that cafe, there were circumſtances 
which made it an exception from ſuch general 
rule if it ſubſiſted. The facts in that caſe were 
theſe: W. a counſel of note at Leeds in Torłk- 
ſhire, had articled to purchaſe an eſtate, part of r 
the eſtate of T. who had no iſſue, but had two as 
brothers G. F. and H. T. T. having mort-- on 1 
aged the ſtate for a conſiderable fum, amount- 0 


t us 1 


ing to near as much as the purchaſe- money, and 
owing; other debts, made his will, thereby de- 
viſing all his real eſtate to his youngeſt brother 
H. T. and his brother-in-law R. and their 
heirs, in truſt to ſell, and pay his debts and lega- 
cies, and what remained, after debts and legacies, 
he gave to his next brother and heir G. T. Who 
was beyond ſea, in the ſervice of the Eaſt India 
Company. Soon after the teſtator died H. T. 
the teſtator's youngeſt brother, and one of the 
truſtees in the will, alone, covenanted, by articles 
with W. to ſell part of the truſt eſtate and 
to convey the ſame to W. at his requeſt, 
and W. covenanted to pay intereſt for the 
purchaſe money from the Lady-day enſuing. 
Then the creditors of the teſtator T. brought 
their bill againſt W. to compel him to complete 
his purchaſe, and to pay his purchaſe-money, to 
the end they might be ſatisfied their debts. On 
the part of W. who wiſhed to be off his bargain, 
it was inſiſted that, this being the caſe of a will 
not proved in equity againſt the heir, it was a de- 
fective title; that none of the depoſitions of the 
witneſſes, that had been examined for the will, . 
could be read againſt the heir, who, in this caſe, 
was probably adverſe and offended by the will: : 
or elſe it might be reaſonably preſumed that he 5 
would, though beyond ſea, have been prevailed 
op dn do put in his 5 anſwer | to the bill; hut that | 
„ ä 


* 


. 4 


x a 


the heir might watch for an opportunity tl he | 
witneſſes. to the will ſhould be dead, when he 
would conteſt. the will: and that, though W. had 
ſaid in his anſwer that he was willing to proceed in 
the purchaſe, yet it was upon terms, that all pro- 
per parties ſhould join, one of which proper par- 
ties was the heir at law; and that it would be a 
difficulty on the Court to compel an unwilling 
purchaſer to accept of a purchaſe, if there were 
any colour of objection to the title. But, per 
Curiam, it appears that W. who articled for the 


purchaſe, knew at that time that the heir was be- 


yond ſea, and yet accepted the title, without in- 
ſiſting that the heir ſhould join, or that the will 
ſhould be proved againſt him. Alſo W. admit- 
ted by his anſwer that the will was duly-exe- 


cuted, and, by entering upon. great part of the 


eſtate, had himſelf executed the purchaſe; for 
which reaſon let him pay the reſt of the purchaſe- 
money, with intereſt, according to the articles, 
and at the ſame time let the truſtees and mort- 
gagees ou in n eee. „„ 


3 e FR the active oaks; ah reporter ob- 
ſerves, that it was a great help to the title, that 


bee want, made by the teſtator, and prior ow | 


protection of the title, was for the-greateſt part 


: of the purchaſe- money. And, yet, notwithſtand- 0 85 


ing 


Webb v. Litcot, 
3 Atk. 27. 


ing all theſe circumſtances, W. was on the firſ 
decree diſcharged from his purchaſe, and the 


| 


8 above decree was made on a eee 


And, if the heio ks dete, che cbt 100 
read! to proof before it can declare the will well 


proved. Thus, where a bill was brought againſt 


ſeveral perſons and the heir at law to eſtabliſh a 
will, and the heir at law made default; Lord 
Hardwicke ſaid, that he had ſome doubt whether he 
ought not to hear proofs of the will's being duly 


proved Before be could declare it well proved, not- 
withſtanding zhe beir had made default; though, 


in common caſes, the plaintiffs were intitled 


to a decree according to the prayer of their bill, 
without reading any evidence; and though the 
Regiſter could not recollect any caſe where this 


. was the practice of the Court, his lordſhip, 


thinking it neceſſary, ordered the proofs to be 


It is an invariable practice of the Court of 


Chancery, eſtabliſhed by Lord Taibot, never to 
decree a will proved unleſs all the witneſſes are 
examined; becauſe if, after the decree, the heir 


were to controvert it, the Court would order an 


injunction; and, therefore, he has a right to proof 
of ſanity from every one of them, whom the 


| ſtatute of frauds has ads about his nne 


1 us | 


t 15 1 


This, :on a bill preferred by the 1 un- 


der the will of J. T. againſt the heir at law of 
the teſtator, who was an infant, in order to have 
his real eſtate ſold for payment of their legacies 
which were charged thereupon, and to have the 


will eſtabliſhed. There were three witneſſes to 


the will, all then living, but only one had been 


examined, who proved the execution of it, and 
the atteſtation of the other /2w0 witneſſes : And his 
Honour refuſed to eſtabliſh the will without the 
examination of all' the witneſſes; for he faid it 


was a rule that all the witneſſes, if living, muſt 


Townſend vert. 
Ives, 1 Will. 
216. . oat 


be examined to prove the will; beſides the heir 
at law was, in this caſe, an infant, who, if of age, 


had a right to croſs-examine all the witneſſes ; 


and as no admiſſion of this ſort could be received 


for an infant, the Court muſt prote& his right, 


and therefore muſt infiſt upon all thoſe requiſites 
which he would have had a right to inſiſt upon 


had he been of age, 2115 e of Sana w ; 


defence for SE” 


a the rule is the a th in equity, aki 
one of the witneſſes be beyond ſea; for the ſame 
credit is not to be given to the hand- writing of a 


witneſs that is ſo circumſtanced as would be given 
to it if he were dead; becauſe it is not neceſſary 


to preſume, that it is out of the power of the 


e £ 


5 
Ct 


Grayſon verſ. 


Atkinſon, 


2 Ve. 459. et 
vid S. L. Fre- 


> Jerick verſ. 


Aynſcomb, 
1 Atk. 627. et 
vid. Skinner 


174. 


C 120 1] 


This objection was taken! in the caſe of Gray/on 


and Atkinſon, where one of the witneſſes to a will 


being beyond ſea, the other two proved all the | 


ſolemnities except the ſigning; but, though they 


ſ wore that the teſtator acknowledged his hand to 


them at different times, yet, they did not ſwear 
he acknowledged it to the third witneſs, who 


was abroad, nor was there any proof about him. 


Et per Curiam, it not being proved that the 


teſtator publiſhed his will in the preſence of the 


third witneſs, but only of thoſe examined, and that 
the other witneſs ſubſcribed in their preſence, it 


ſtands on the proof of the atteſtation. If the 


witneſs was dead, it might poſlibly be ſufficient; 
that is the act of God, and therefore the Court 


3 gives credit to his hand- writing; but here a bill 
is brought to eſtabliſh the will by a decree, and 


it is only proved that the witneſs is beyond ſea. 


The queſtion then is, Whether the proof is not 


defective, and whether to eſtabliſh this there 


ought not to be ſome proof that the act was done 


which this witneſs has atteſted? becauſe a com- 


miſſion may be had to examine the witneſs be- 


| yond ſea; for, in this Court, ſuitors are not un- 


der the difficulty they are under in a court of law, 


where the proof muſt be viva voce. There is no | 
ſuch rule of law as exempts parties from the ne- 
ceſſity of proving the facts materially, although 


5 they are exempted from the neceſſity of bringing 


"that 


t 50 1 


that witneſs before the Court. All that can be 
done at preſent is to direct a Joan at law. 


Upon a bill to eſtabliſh a will, it was ob- potter v. Potter, 
jected for the defendant, the heir at law, that the 


will was not proved; and that the anſwer only 
| ſtated a belief that a will was made, but did 
not directly admit it, and was not replied to; and 


the Maſter of the Rolls ſaid, though it was 


generally true, that what the defenitunit believed, 
the Court would believe, yet there was no prece- 


dent where the Court had decreed the eſtabliſh- 
ment of a will not proved, or admitted by the 


heir at law. 


Before the year 1718, the method on commiſ. 
ſions to prove a will was to deliver out the will 
of land upon ſecurity. Afterwards the Regiſters 
refuſed to deliver out the will, inſiſting. upon 


being paid for attending with it, and where it was 
wanted at a diſtance their demands ran very 


high. But on a bill brought in 1734 by credi- 
tors and legatees, who were not likely to ſuppreſs 


the will, one of the witneſſes reſiding at a diſlance, 
an order was made by the Court of Chancery, on 


producing three eee that it ſhould be de- 
hvered out on n ſecurity. - 


And Lord Maclesfetd, on a motion of 11 


kind, made an order * the E Prerogaive Court 


> Ves. * 


Morſe v. Roach, 
et al. 2 Strange 
pO Is 


Vid. 1 Atk. 627. 


23 =__ 
1 
118 


Frederick v. 
Aynſcombe, 
2 Alk. 62. 


bid. 
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to deliver a will to the Regiſter's Office in Sym. 
monds-Inn, to lie there till the Court of Chan- 
cery 8 have done with it. 


80 Loed Hardwicks, on a bill to perpetie the 
teſtimony of witneſſes to a will, one of whom re- 


| ſided at Bullogne, directed a commiſſion to be 


executed there to examine the witneſs; and, it 
being neceſſary to have the will at the execution 
of the commiſſion, and application having been 
made at the Prerogative Office to deliver out the 


original will to be proved at Bullogne, and the 
Regiſter of that Court refuſing to deliver it upon 


any ſecurity whatever for the return of it, inſiſt- 


ing on ſending a meſſenger of their own, which 


would put the defendant to conſiderable expence; 
his lordſhip, it appearing that the defendant was 


the only deviſee who could claim any real eſtate 


under the will, ordered the original will to be de- 


livered out by the proper officer of the Preroga- 
tive Court to a fit perſon to be named by the de- 
fendant, in order to be produced at the execution 
of the commiſſion ; ſuch perſon firſt giving ſecu 


rity to be approved of by the Judge of the Pre- 


rogative Court, to return the ſame 1 in three months 
from the delivery thereof to him. 


And it 4a os ordered, bs the above caſe, 


. that if chere ſhould be any diſpute a as to the ſe- 


an | 


PC 


curity to be given for the ſafe cuſtody and return 
of the will, it ſnould be referred to a Maſter in | 


Chancery to ſettle and adjuſt che ſame. 


But, Lord Hardwicke obſerved, in he fore- 5 
going caſe, that if the defendant had not been 


the ſole deviſee of the real eſtate, but there 
had been other perſons under the will intereſted 


in it, and they had refuſed their conſent, he would 
not have made this order; becauſe, the taking a 


will out of the kingdom was different from any 
former caſes in that court: they had gone no 


further than 3 them to different parts of 


Wi 
| But the Court of King's Bench refuſed a man- 
action on the caſe, which actions To1/den, Juſtice, 


remembered to have been brought for that 


7 PR | 


A bill to nid the teſtimony of vitneſſes 
will not lie by a deviſee to prove the will of a 


lunatic in his life-time; becauſe; ſuch deviſee, in 


the life of the teſtator, has neither jus iu re nor 
ad rem; nor has he, at the time of the bill 
brought, and poſſibly he never TORY: have, an 
rover: fi rom 


fort of right; for, the lunatic n . N 
his lunacy and make another will. N 
. a a 2 EE Thus, 


* 


| ; es : | 1 * bios 
- damus to the Prerogative Court to deliver out a 1 


will of land, leaving the party to detinue, or 


Savill's caſey, | 


Sackvill verſ. 
Ayleworth, 
1 Vern. 10 Gs 


IT Eq. Ca. Abr. 


2347 3. 


* 


Bechinall verſ. 
Arnol d 5 
1 Vern. 354. 


chief part of the original juriſdiction of the Court, 


vould be no prejudice to any one; becauſe, if the 


will, notwithſtanding this examination, would be 
revocable: and it might be a manifeſt prejudice 
to the deviſee to deny him the benefit of ſuch ex- 
amination; for, the lunatic might till live many 
years, and continuing a lunatic he was incapable 
of making another will, or of new publiſhing this, 


might be dead, But the bill was diſmiſſed. 


"_ be diſmiſſed, if nen ge a purchaſer 


L928 7 

Thus, where A. having formerly made a will, 
and, thereby, deviſed great part of his eſtate to 
S. afterwards became a lunatic, S. exhibited 
his bill againſt the preſumptive heir of A. to ex- 
amine witneſſes touching the will in perpetuam rei 
memoriam. The defendant demurred, becauſe, it 
was a bill to prove a man's will in his life-time, 
and the deviſee had no right or title by 
the will until the teſtator's death, it being until 
that time ambulatory and in truth no will. On 
behalf of the deviſee 1t was inſiſted, that to ex- 
amine witneſles in perpetuam rei memoriam was a 


it being in all caſes a natural equity to have the 
teſtimony preſerved ; and that, in this caſe, it 


lunatic ſhould recover his underſtanding, the 


and in that time all the witneſſes to the will, that 
could prove the teſtator to be then compos mentis 


1 


A bill to perpetuate the teſtimony of witneſſes 


without : 


1 

without notice of thewill to be proved. Thus, 
where the defendant pleaded himſelf a purchaſer 
without notice of any ſuch will, and inſiſted that, 
unleſs there had been a verdict in affirmance of 
ſuch will (nothing hindering the plaintiff, but 
that if he had a title he might recover at law) the 
plaintiff ought not to be admitted to examine his 
witneſſes, thereby to hang a cloud over a pur- 
chaſer's eſtate; upon debate the plea was al- 
lowed. N 


A bill brought by a deviſee of land, to per- Hau v. Hoddef- 
petuate the teſtimony of a will and to eſtabliſh G2 (᷑ 
it, was, upon opening thereof, diſmiſſed with 
_ coſts; the Court declaring, that a cauſe, only for 

perpetuating teſtimony, ought not to have been 
ſet down for hearing, 


; _ though the bill be diſmiſſed, the plaintiff Ibid. 
therein will, at law, have the benefit of theſe : 
depalitions, 


1 Where a deviſee brings a bill in perpetuam Berney v. Eyre, 
= 3 . | | > | 1 WS 53 3 Atk. 383. | 
rei memoriam, and the heir does nothing more 

khan croſs examine the witneſſes, who are pro- 

duced to confirm the will, he is intitled to 

Nis balls, ,” 55 


Aaag HE BY 


nl. - tt 
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If the heir examine witneſſes to encounter 


the will, then he ſhall not have his colts ; 


| that 1 is, where the bil does not pray relief, or 


IS not ad to a hearing. 


But, when the cauſe is brought to a hear- 


ing, if the heir at law has an iſſue directed to 
try the will, and the will is eſtabliſhed, he, as 


having a right to be ſatisfied how he is diſin- 
herited, ſhall have his coſts. 


Vet if the heir at law ſet up infanity, or any 


Fore other diſability. againſt the deyiſor, and fail, he 


ſhall x not have his coſts. 


1 it od, 15 a very ſtrong caſe, 8 Will 


"2 duce the Court to give the coſts againſt him; 


as ſpoliation or ſecreting the will. 


v £ 


Where an 1 being informed that 11 an- 


I 8 will was in the hands of a particular 5 
perſon, went, notwithſtanding, and took out 
adminiſtration upon the 9 uſual on thoſe 
occaſions, without ever making any enquiry. | 
after. the perſon. whom he was informed by letter 
had: the will in his cuſtody; Lord Hardwicke 
thought this ſuch 1 improper behaviour in the heir, 


that he would not give him his coſts ; though his 
: V N 


* "s «= 


* £ 
* 
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lordſhip ſaid, that he would have given coſts 
to him, notwithſtanding one witneſs had ſworn 
poſitively to an attempt of concealing the will, 
becauſe, it was as poſitively denied by the heir's 
anſwer. e 
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CTION on the caſe lies againſt the Prerogative Court, if they re. 
A fuſe to deliver up a will of land, 723. 
ADVOWSON, in groſs, may be deviſed, 220. 


- - = D is included under the word Tenement, 221. 


- - -, - - Hereditament, 221. 
SOM OSS wa not paſs by the word « Lands,” 221, 222. 


Quzre, if the deviſor has no other thing to anſwer that de. 
ſcription, 222. 


- - - s not a name by which an appropr iation will paſs, 223. 
Vide NEXT PRESENTATION. 


- - - = = of a vicarage, will not paſs under the words Com- 
__ modities, Emoluments, Profits, and "STING to a pre- 
| bendary belonging, 226. 
Vide TRUST. 


AGREEMENT. 
Vide Es TAT E, equitable. 
ALIEN, may be a deviſee, 316—3 18. 
ANNUITY in fee is deviſable, 229: 
- = _- _- how diſtinguiſhed from a rent, 229. 


APPOINTMENTS by will under . are within the fatute of - 
frauds, 58. 


* 


juriſdiction of courts of equity, 162, 


„ F  » + - hero me EC 
riſdiction of common law courts by the ſtatute of uſes, 
27 Hen. VIII. 163. 


_ -_ — - — — — — - 


5 take effect out of the 
original inſtrument by which the power was created, 163—16 5. 
Vide DEVISE, FEME CovERr, PowERs. : 


„% * — — — — 2 


25 d do ther external 
form, and their action upon the eſtates ſettled, follow the nature 2 
of the inſtrument by which they are executed, 168. 


Therefore, an infant feme covert cannot deviſe If virtue of 
a general power to deviſe, 168—1 70. 


| APPROPRIATION. 
Vide ADVowsoN. 


ARTICLES for the ſale or ſettlement of eſtates, if ** be i in- 
forced by a bill for ſpecific performance, will revoke a will pee | 
viouſly made, 594, 59. 
ATTESTATION, what intended thereby, 68, 69. 


ES extends not only to the act of ſigning, but to 
the ſtate of the teſtator's capacity of willing, 69, 70. % 
=. - - = - upon an Ce aca of the teltator” s hand- 


writing . 7173. . 
Contra, 


5 „„ fell originally under the 


F 


Contra, if no actual um of the hand-writings 
although the deviſor acknowledge the will, 73. 


Quære, et vide obſervations on this point, 73—80. 


ATT ESTATION, muſt be at a time when the whole deviſe is pre- 


ſent, 87. 
But its preſence preſumed, unleſs the contrary ſhewn, $7—$9. 
4 - - - - muſt be proved by a ſubſcribing witneſs, if ei- 
ther of them be living, 708. 
But one witneſs may prove what all the reſt have atteſted, 708. 
How to examine an atteſting witneſs, ibid. 


But it is not neceſſary that all the witneſſes ſhould prove the 
fact atteſted, 709. 


the facts atteſted by them, 709, 710. 
But their teſtimony in ſuch caſe ought to be received with 
great caution, 709, 710. 
And evidence is admiſſable on the part of the deviſee to 
contradi& their teſtimony, 711, 12 
And now held that ſubſcribing witneſſes ſhould not be ads 
mitted to give evidence againſt their own atteſtation, 511, 712. 
The heir at law may examine teſtimony to contradi& the 
ſubſcribing witneſles, as to the teſtator's ſtate of mind, Fats: 5 
Vide Cour of e 
AVERMENTS, parol. 
| Vide PAROL DECLARATIONS. 


AUTHORITIES, are deviſable, 289, 
Inſtances of different kinds, 290202. _ 


__ coupled with an intereſt, 292. 
= = =- =  - naked, their nature, 292, 293. 


eo wu NS mn cannot be releaſed by executors, 293, 294. 
232„ „ muſt be ſtrictly purſued, 294—296. 


So far as is neceſſary ſubſtantially to anſwer the words of the 
5 deviſe by which they are created, 269—300. 


+ - - - - - coupled with an intereſt, their nature, 301. 
Inſtances of this kind, _ 


— — — — -_ — — 
1 


SF. 


— 5 will not determine, al- 
though the object of their creation fail, „ 


YOu DEvIsB. | 
B. 


will, 607. 


reputation, * | 
> ES EIA e EA deſcription of (c daughter,” 338. 
„ ES OSS - e 
| Contra, if both after Gill FEST 338, 339. 
So if in ventre ſa mere, 339, 340. h 
* - - cannot take by a deviſe | to children, where there are chil. 
n by e 3405 457 


For, the atteſting witneſſes may, upon examination, deny 
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. diſtinguiſhed into naked authorities, and autho- Er 


=> + +48 » WR affected by any alienation by che 


; BARGAIN AND SALE, without n is a revocation of a f 


BASTARD may be a deyiſce, as ſoon as he has gained a name by 


BILL | 
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BILL to n the teſtimony of witneſſes, will not lie by a deviſe 10 
prove the will of a lunatic in his life-time, 723, 724. 
Vide mb, Court of. 


8 CC - will be diſmiſſed if prefer. 
red againſt a purchaſer without notice, 724, 725. 

- . . eee e ee, 
5 ſet, down for having, 


725: 

But, though the bi | be diſmiſſed, yet the plaintiff will have 

the benefit of the * 725. 
Vide HEIR. 


BODIES POLITIC. 
| Vide MORTMAIN. 
BONA et CATELLA Felonum, hot devſable, 41—45. 
Vide FRANCRHISE. 


BOROUGHS, enjoyed the cuſtom of deviſing, 4. 


C. 
CANCELING « or + TEARING, by a ſtranger, i is no revocation of 


a will, 612. 
vide e cr 


CHATTELS, deviſe thereof, not within the 9 of frands, 55. 


CODICIL or Codicils, may be made, altering, &c. a will, 23, 
- =- = - whence derived, and what its office is, 23, 24. | 
- - by whom to be made, 24, 25. 
- - - - madeunder the ſtatutes Hen. VIII. muſt be in writing, 25. 
| Voide SUBSCRIPTION, 
- - - » inconſiſtent with a proving will is a revocation of it, 
5 
Diſtinction between a codicil and a ſecond will as revoking 
inſtruments, 543—545: 
Vide REVOCATION, REPUBLICATION. 


COMMONS. Sans number, not deviſable, 41. 


COMPOS MENTIS or not, a queſtion of law to be tried by j Jury, 
not inquirable in courts of equity, 695. 


5 CONDITIONAL LIMITATION, its nature, and in what inſtances 
it occurs, 256—261. 


„ VVV reſult of a conftruRion of 
a deviſe adopted to give effect to the intention of a teſtator, 2 57. 

Vide CONDITION. 
K. Se good: to introduce an executory 


or ſpringing uſe after a fee, 262—264. 
CONDITION of re-entry, not deviſable, . 


CONDITIONS, in wills, may be either precedent or ſubſequent, 24k, 
Inſtances of both ſorts of conditions, 246—248. 

= = = = = though created by expreſs words of con- 
| dition, take effect as conditional limitations, where ſuch con- 

ſmtruction neceſſary to effect the objects of deviſors, 261, 262. 

Contra, if ſuch conſtrution be not neceſſary to effectuate à 

. _  teſtator's intent, 264—267. | 
„ ue =. - deſcend to heir at common law, 265. 


* 7 ' CONTINGENT | 


r 


CONTINGENT INTERESTS or. ESTATES, are deviſable within 
the ſtatutes 31ſt and 34th Hen. VIII. 34. 233, 234. 
TTTVTTßTT.% -© 02 1020 00 | waters, agd 
; kinds, 250. EY 
CONTINGENT REMAINDERS, theirnature and kinds, 267—270, 


CONVEYANCE for the purpoſe of a ſecurity to creditors, is a revo- 
cation PRO TANTO only of a will, 619—623. 


COPY HOLD ESTATES not deviſable within the ſtatute of wills, 4 5. 
222 deviſed, take effect under ſurrender, by vir- 
tue of the deviſe, as a declaration of the uſes thereof, 45, 46. 
* - - _- - vVhether legal or equitable, not affected by 
| ſtatute of frauds, 53—55. 
Vide SURRENDER _ 


COPY of a will, is good evidence to prove its ne between 
parties, where neither of them have any right to the poſſeſſion 
of the will itſelf, 705, 706. 

- - - - remaining in Chancery by order of the Court, may 
be given in evidence, 707. 


So in all cafes where the Court in which the will i is lodged, | 


have juriſdiction over the ſubject matter of it, 707. 
CORRODIES, not deviſable, 41. 


COS TS. 
Vide HEIR. 


COVENANT, W a marriage to make a e no revocation of 
a will made previous, 393. 5 | | 


COURTS, juriſdiction of. 


Vide JURISDICTION of Courts, ECCLESIASTICA AL Saen 


and EQuiTY, Court of. 
COURT of CHANCERY. 
Vide EqQuiTY, Court of. 


COURT of EQUITY. 
Vide EQUITY, Court of. 


8 COVERTURE is a diſqualification to deviſe aiſing fo want = 


| power or free agency, 146, 1477. 
| Cuſtom for a feme covert to deviſe not good . 148. | 

= - - - no diſqualification if the huſband baniſhed, 148, 149. 
Vide FEME COVERT. 


„ 5 no diſability in a woman to be a devi- | 


_ fee, 
And, if her huſband wo, equity would relieve her, ib ibid. 


D. | 
pea, exiſted among the Saxons, 1. 
* But was required to be confirmed by the heir at law, 2. 


3 put a ſtop to by the introduction of feuds, ibid. 
Exceptions in caſes of local cuſtoms, 3. 


> 


# 


In which caſes the whole of ſuch lands, though granted to 
hold by knights ſervice, were deviſable in like manner as at 


common law, ibid. 
| Es in London . Las citizens a not ſo, "FLY 
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DEVISE might be ſet up by cuſtom in boroughs, 4. 


Mx W 9 


- not permitted till long after other modes of alienation 
were intruded on the feudal ſyſtem, 6, -7. 
= - praQtifed through the medium of uſes, 7, 8. 

But checked by the 27 Hen. VIII, for e uſes i into 
1 8, 9. 

- ſanctioned b 31 and 34 Hen. VIII. 9. 

further regulated by ſtat. 29 Car. II. 
- +» under the ſtat. of 31 and 34 Hen. VIII. conſidered and 
analized, 11. 

: = how far treated upon in the preſent eſſay, 11. 
- = under ſtat. 31 and 34 Hen. VIII. deſcribed, 12. 


- => = - - = =- requires no particular 
form of words, 13. 


made in the form of indentures, 13, 14. 


- = deliyered as a deed, yet good as a deviſe, 14, 15. 
- = may be on ſeveral ſheets of paper, 15. | 
Not fixed together, ibid. 
Found at 5 places before the ſtatute of frauds, 15. 
Made at ſeveral times, at any diſtance from each other, ibid. 
by feveral memorandums, 15, 16, 17. 
- - - making ſeveral partial and particular diſpoſitions relating 
to ſeveral parts of teſtator's eſtate, may be carried into effect by 
diſtinct inſtruments, for they make but one deviſe, 17. 
Theſe inſtruments muſt be declared upon particularly, 18. 


- = making ſeveral diſpoſitions of different interelts in one 


and the ſame eſtate, may be effected by different inſtruments, 
18, 19. \ 

after it is made, may be modified and qualified by 
a ſubſequent deviſe, and a legacy take effect out of both, 


19—22. 


= may be made to take effect witk reference to 1 in- 


ſtrument, 22, 23. 48 — 52. 
- = executed according to the ſtatute of frauds, referring 


to another inſtrument, that inſtrument is conſidered as part — 
thereof, 48— 52. : 
| - = under ſtatutes Hen. VIIL. muſt becnthely | in writing, 25. 


What conſtrued writing within theſe ſtatutes, ibid. 


- = by a letter, expreſſing a man's intent as to the diſpoſnion 
of his property, ſuthcient, 25. 8 


if in writing, good, though not written, by deviſor, 26. 


F urther a on the conſtruction of the word 


6 riting, 26, 27, 28. 


| = - mult have been completely put in writing during the life 
of the deviior, 28, 29. 


That is as to each diſtinct deviſe, 29, 4 
- - under theſe ſtatutes, might be good in pan and bad in 


@ > __ 30. 


„ OT Os ew - net Web hl, 20. 


CAR ] ͥ os though the teſtator's name was 


not on the face of the inſtrument, 30, 31. 


= dy any ſcrap of writing, though neither ſealed, ſigned, or 


written Fry the e held N under theſe ſtatures, 32 Bo 
| Milchiefs 


I N D . 


Miſchiefs FR followed this een, 32, 33. 
Vide Corr HOL Ds. 


DEVISE, not good as ſuch, cannot take effect as an appointment 


under a truſt, 57. 
; to an univerſity, &c. not executed ceorfiig to the ſta. 
tute of frauds, cannot take effect as an appointment, 58. 
Vide ESTATE, ESTATE EQUITABLE, DissE1SIN, Dis- 
QUALIFCATIONS en. THINGS dewiſable. | 
- - may be in fee {imple abſolute, 237. 
- - -  - - - conditional, if the ſubject be not with · 
in the ſtatute de donis, 237. ' 
- - - - of a determinable fee, 238. 
- = „ Of a tee tail, ibid. 
may not be of a fee to take place after a fee-fimple, 238, 
239, 240. 
Coma, after a fee tail ſince the ſtatute de donis, 240. 
may be of an eſtate for life, 240, 241. 
- = may be of an eſtate in remainder, ibid. | 
But doubts were formerly entertained as to diſpoſing of a re- 
mainder in a thing created de novo, but now it is ſettled that 
a remainder may be limited in a thing created de novo, 241, 242. 
Words proper to create a e e &c. 242, 243. 
may be of a term de novo, 243» 
Vide TERM de novo. 


may be either abſolute or conditional, 245, 246. 


_ Vide InsaniTY, FRaups, flat. of, ConviTion. 
map be either of yeited or contingent intereſts or * eftates, 
248, 249. | 

Vide ESTATES veſted, ConTincenT Eftates. 

- of an uſe, good at common law, 271. 
- - of land, lodges both the land and the uſe therwof in the 
dewiſcey $7... 

Contra, if another vſe FE" 271, 272. 
of an uſe, executed by the ſtatute 27 Hen. VIII. of a 73 

Obſervations in anſwer to objections ſtated to the above oo 
poſition, in a late publication, 272—282. 
of an authority good, 239. . 
- » of an authority to ſell lands is within the fatute of de- 
viſes, 292. 5 
- = that executors fall ſell lands i is a naked authority, 292. 


- » lands to executors to be diſtributed 1 is a naked authority, 


382. 
Diſtinction deb n a deviſe that executors ſhall ſell his land, 
and of lands to be ſold by his executors, 302. : 


Obſervations in anſwer to ſome obiections to the above dif. 


- tnction offered in a late publication, 302—310. 


_ Vide POWERS. 


= = to the neareſt of blood of the children of A. — take | 


thereby, 355. 
Vide DE VIS EE. 


may fail of effect est various circuntiflantes; e go 


which appear on the face of the inſtrument, and ſome of which 


. 'DEVI SE 


| exiſt debors the RE 499, 410. 
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DEVISB, may fail, by uncertainty or repugnancy on the face of the | 


6 To 


- - if the thing deviſed 8 . will not fail for error 


2 becauſe the deviſor's intent therein i is not 


deſcending drowns the eſtate for life, 431—433 


daughters as tenants in common, 440442. 


would have effected wirhout the deviſe, and good for the re- 


independant of him, and alſo a claim thereupon under his will, 
ttmereby waived, 443-450. 


: SIEM 4 * 53• 


1 * DE * 


will, 411, 412. 
Of the different Rs. of uncertainty - or repugnane | 


in words of demonſtration, 41 

- =, may be void for repugnancy 3 as if it contain proviſye; | 

repugnant to what has been before directed, 417. 8 
Vide UNCERTAINTY. 


APO to the rules of law, 426. 

SE - = the deviſor's inſtructions not fol. 
Jon, ak; „ | 

Exception, if that which purſues the deviſor's inſtructions can | 
be ns from that which is againſt them, 427. 
Fa * ( it does no more than what the lay | 
KT effect without it, 427—443. | 

As a deviſe by tenant in tail, to the heirs in tail of the ſane | 
tail, 428, 429. 

Diſtinction in this reſpe& where the deviſor has a remainder 
only of an eſtate, and where a reverſion, 9 

Ground of this rule, 430. 

Deviſing a reverſion, qua a remainder, is not ſuch an altera. 
tion of the eſtate as takes it out of this rule, 430, 431. | 

- of eſtate for life to the heir at law, void, for the fee · ſimple 


of an eftate to the heir at law, charged with money to be 
paid, will not take it out of the above rule, 433435. 
Though to take by the deviſe is moſt beneficial for the heir, 
43543 
8 as to the time of heir's waking will not interfere 
with this principle, 
Contra, if there be an alteration of the limitationof the te, 
439—442+ | 
- to daughters, alters the deſcent, and conſequently operates 
to give them an eſtate by purchaſe, 439. | 
- of Borough Engliſh lands to ſons, alters the deſcent, and 
they take by purchaſe by the deviſe, 440. 
So of gavelkind lands, 440. 
Though the deviſe in the above caſes had been to the ſons or 


may be void as to part, as doing only that which the law 


ſidue, 442. 
- may fail of effect, by reaſon of waiver ae the : deviſe, E 
442—443- | 
Waiver may be either b or . 
Whenever a perſon, having a claim on the deviſor s eſtate, 


which claims are repugnant, purſues the former, the latter is 
Whether the benefit given by the will be immediate or con- 


Though 


— 
N 
SL % 


1 6 af 


| Though the thing given by the will conſiſt of perſonal pro- 
erty, 454. 

: E if the deviſee claim as a creditor under a deviſe for 
payment of debts, 454—4 58. 2 
— if the will, whereby the property which the de- "> 
viſor:i is not intitled to diff poſe of 1s given, be not duly executed, 5 

458—460z | 

Contra, if there be an expreſs clauſe requiring the deviſee to 

abide by the will, 460—463. 
Exception, if the eſtate given be in lieu of a particular thing, 
463, 464. 

T his rule, as to a e waiver of a deviſe, from the cir- 
cumſtance of the teſtator's doing an act inconſiſtent therewith, 
extends not to caſes where he.takes upon himſelf to diſpoſe of 
lands that are not his, and in which he has no intereſt, 465. 


DEVISE not conſtrued to embrace property which is not the teſtator's, 
where he has other Frey to anſwer the deſcription in the de- 
viſe, 465, 466. 
And in order to put a deviſee to the alternative of ' waiving his 
intereſt. under the will, or abandoning a property in which he 
has an intereſt, it muſt be ſhewn that hi taking both will de- 
feat the general intent of teſtator, 466470. : 
- = map fail of effect, by the devifor's * it in his life- 
| 1 470, 471. 
2 — - - - - as falling within the purview of the t- 
me 3 and 4 W. and M. c. 14. againſt fraudulent deviſes to 
cheat creditors, 471—47 5 
Exception, where there is a limitation or appointment in the 
deviſe for payment of dehts, 47 5, 476. 
| Vide PARoOL DECLARATIONS. | 
or codicil ſubſequent (the diſpoſitions i in which are different 
from a former one) made under a falſe ;mpreſſion, works only 
a contingent preſumptive revocation, 546, 
Contra, where the teſtator gives a reaſon for his ſubſequent de- 
viſe, which is falſe, 547. | 
So if the teſtator reſt his diſpoſition upon a falt he aſſumes 
in his own knowledge, without reference to the reality of that 
fact, whether it come out in the event according to his concep- % 
5 tion or not, 548. 72 
- . = =» revoked by a man's marriage, . having a 55% 556. 
But marriage, &c. being only a preſumptive revocation, | it 
may be rebutted by circumſtances, 556, 557. 
Or by any kind of evidence, parol or written, 557—561. 
nota re, wiether marriage, &c. be a revocation of a deviſe, 
| iſpoſing of all the teſtator's eſtate, 560—563. 
|= = not revoked by a woman's ae hos. but ſuſpended, | 
563, 564. f 
not revoked by an alteration in the rſona) capacity of the 
deviſor; as his becoming non compos a making the will, or 
I 5 
- _- revoked by an tasten nod taking back of the he; in a the 
land, &c. deviſed, ' 557. | 
Or making a 3 thereof to the deviſor's own uſe, 563. 
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And the law is the ſame 
leaſe and releaſe, or bargain and ſale, 568. 


effect to the deviſe made previous, 580, 581. 


3 
3 

4 
N * 
2 * * 


. * n * 
drs ober 0 with remainder to his own ri 1 
is the old reverſion, 568, . 1 Which 

3 h the conv veyance made be by 


So of a recovery to the old uſes, 370—572. 
And the ſame rule applies to equitable eſtates, $72=573, 
Whether poſitive or reſulting, 573—576. 


 DEVISE where the thing lies in grant, revoked by a ſubſequent grant, 


if the fee therein affected thereby, 576—579: 
Although theſe conveyances be made, done, or ſuffered for 
a particular purpoſe, 579, 580. 
Even though the conveyance or aſſurance be neceſſary to give 
And ſo declared to be by the deviſor, 582. 
Or done or ſuffered through miſtake, 582, 583. 
Or it be the very act which the teſtator intends to be done, 
and directs in bis will, 583. 


- of la leaſe for lives, will be revoked by a ſurrender and re. 
newal made ſubſequent, 5$4—586. | 
- - for years renewable on fines, expreſsly deviſing 
thereof, will be revoked by ſurrender and renewal made fuble: 
quent, 586, 5$7. 
Although the leaſe be deſcribed in terms applicable to abe 
land and not to the intereſt therein, 587589. 
Vide LEASE. 
- by parol, was a revocation of a will at common law, 607. 
to the poor of the pariſh, though void itſelf, * a former 
deviſe, 609. | 
to a Papiſt, had the ſame effect, ibid. 
Vide GR Ar... 
- not revoked by a ſtranger s cancelling or texting it, 612, 
- may be good as to part, although other parts obliterated by 
the teſtator ſubſequent to its execution, 643—646 
Vide JURISDICTION of COURTS. 
- belt proof of it is its production, 702. 
Exemplified under the great ſeal, not eVicietce to a jury in 
ejectment. | 
Vide PROBATE, ATTESTATION. 
- how to be proved in * 714. 
Vide EQUITY; Court f. 5 


DEV! SEES got poſſeſſion of land deviſed. by a a writ of ex x gravs 


_ querela, 4. 


„ bad Leiln given by the bailiff, ibid; | 


Or might enter ibid. 


- - mult prove the teſtator to have been of ſound and eine 
mind, 70. 


might formerly have been bodies politic or corporate but 


| ſuch bodies cannot now take by | deviſe, 314. | 
May be natural perſons or civil perſons, 315. 
Vide COVERTURE, ALIEN, PAPIST, BASTARD. 
- > _ be perſons in eſe or not in e, 315. 


-_ 1 - ſons certain or uncertain I Oo - 
e pls E 


ry 
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| F > 


DEVISEF. may be a 


© es - - 


_ 4 = 4 -w _ 


perſon not in ” d N 
Diſtinction formerly between a deviſe to a bebe not in 52 | 
in preſents, or in remainder, 320-330. 

oo of the above diſtinction, 330, 3317 

The diſtinction clearly does not now exiſt where there is 
any circumſtance to evince the intention of a future gift, 
33—336. 


oF 


- - may be civil perſons i in \ effe or not in 2 . 


= = = In eſſe as executors, ibid. 3350 
But pariſhioners, gun ſuch, cannot be deviſes, ibid. 2 5 
not in eſſe, as executors of executors, ; 37. 
= - muſt be aſcertained by nomination or hr ig 337. 

By nomination, ibid, 

By deſcription, ibid. 

- aſcertained by deſcription, the detripion ay be unde 
| good by reputation, 338. | 

Vide BASTARD, © | 


= + deſcribed as 4 wife” may ks, though be be not fb > 


ba ſhe be reputed as ſuch, 340. 
may be conſtituted by equivocal names, as puer, &c. 340 
8 well deſcribed as ſon of ſuch a one, 340. 


- = = = = = as firſt ſon not Heir af law, oxy 


- = > | - | as: * r of the deviſor, 


-. 


34-343. 
An elder daughter may take as a ſpecial heir deſeribed, 
243, 344 · 


may be e by deſcription of child or children G 344. 


: may be deſcribed generally or ſpecially, 345. 


Inſtances of the firſt Kind, 345—36 5. 


Vide STOCK, NexT or Kin, PosTERITY, ReLatIOn, | 
Heir, NEXT OF THE NAME. 


|= =. deſcribed as © heir may not take by purchaſe. as ſuch, 


may be deſcribed by reference to cuſtomary heir, 366 , - 


ja his anceſtor takes an eſlate for life by the ſame deviſe, 
355358 
xceptions to this nb.” Vide — 12. T 
Obſervations on the different 1 n of the words © Heir 
and . Iſſue, ** 360365. ek 


may he deſcribed Daly, 365. 


Vide HEIR male now liuing. 5 - 
= = may be deſcribed as ſecond ſon, and the deſcription ſhail 
be conſtrued literally, 366. 


367. 374. 401. 


* muſt anſwer key the . 4 che teſta- | 


tor, 387. 
Vide HEIR. 


=- =» ronſtituted 1 by REI übe it 1 39 3 5 


ſconſtituted by the name of: heir of all the deviſor's ME - 


a fee therein, 398. 
Contra, if by the name of executor or executrix, 2 1 


Although the deviſor have no land that the deviſee can take 5 8 1 = 


as executor or executrix, ibid, 


=, "= called heir by miſtake. in a vill, 18 nevertheleſs, take 


ſuch o, 401. ; | 
EE: | ng _ DEVISER 
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„ SIO OI 006 
x 
Ly ranRuted by ith epa, if made out with füfficient cer 


to identi i the perſon, ſhall take notwithlanding. trifling 
ions or miſpriſions, 403—407. 


9 if the deſcription be falſe and not merely iwperfed, 
for then the deviſe will be void, 407, 408. 
Vide UNCERTAINTY. 


- - - = ſhalleleR, if deviſe be of one of the teſtator s manors, 42 5. 
DEVISOR may be * all perſons” who may convey, not diſquali- 


fied at common law, or by the ſtatutes of wills, 139. 
All perſons includes civil as well as * perſons, ibid. 
- = cannot be a perſon dead in law, ibid. | 
„ body politic aggregate in its politic Capa- 
550 1398 5 
Ca CRIT corporation, who may not diſpoſe of gs 
3 nds, &c. of their corporation, ibid. 
Vide DISQUALIFICATIONS fo deviſe. 


DETINUE lies againſt the Prerogative Court if they refuſe to a delve 
a will of land, 723. 


DISQUALIFICATIONS to deviſe, whence they ariſe, 139, 140. 


— EI -- - _- relate — to the Pr r 
eeſtate of the deviſor, 139. 140. | 2 
© lt 2 MA - perſonal. - vide INFANCY, I- 


+ SANITY, NONSANE Mzxorr, COVERTURE, RESTRAINT, 
| DurEss or MENACE OF IMPRISONMENT. 


* : - i 6a = + Vs to Ha inſanity, non- 


ſane memory, idiocy, coverture, or durefs, exiſting at the in- 
ception of a deviſe, will not be enn by their removal before 
its neon yd 55 173. | | 
os aloe} is - real or relating to the eſtate, ariſe 
from the deviſor s not having, at the inception WY the ret 
- fubje& upon which it can attach, 174. 
Vide JOINT-TENANCY. _ Rk, 
As if the teſtator have not the eſtate deviſed at the time of 
making the deviſe, 183-200-222 
Exception, if the deviſe be for payment of debts, 21 5. 
Vide MoRTGAGED ESTATE, ESTATE equitable. 
But a thing, parcel of a thing deviſed, though it come inte 
poſſeſſion after deviſe made, will paſs thereby, 2145 225 
Contra, if purchaſed afterwards, 27 Se | 
ide D1isSSEISIN, ESTATE. — 


 DISSEISIN renders the diſſeiſee incapable to deviſe, by birdie his | 
eſtate to a right, 184. 
But re-entry of the diſſeiſee purges the diſſcifin, and by rela- 
tion makes his deviſe good, 185, 186. 
et ee a nc deviſor, effects a revocation of a will made by the : 
„ > Billet: SI%, =; | 
But the re- entry of n re- eſtabliſhes the will, ibid. 
Exception, where a diſſeiſin is fraudulent and covinous, Did. 


5 


bukkss, what conſidered as ſuch, 10. 

8 1 
Eccispias rear COURTS have' no fri over - will of a 
land, 688. 


PFide PROKIBITION, | | | 85 
LE 4 ECCLESIA- 


. N. D "= * 


ECCLE s1AS TI RL. * COURTS'i competent. to decide ERR. WE. 
tator compos or not, 689. 


teftes, 690. 
; N PROBATE, Rigs TRT, Copy,” © © 1 
" on commiſſion out of aer to 


| prove a will deliver it out for that Purpoſe, on r given 
them to return it, 721. 


Vide Courts oF Eorrrr. pra ee 
ELECTION.” „% aa We ITE 9 
| Vide . 125 e ee l 
EQUITY; Court of, Will not Tet, a will "aide: 1 upon . a Fi of 
fraud and impoſition, 691=—69g. _ 

And the fame rule holds, as eee enen 695. 


a bels queſtions ariſe upon the words of a will, by reaſon 
of the e it gives to come at the, proper. N 699. 
„ — i wol the evidence on an iſſue directed, ſo 

= "Ws not is impede the fair diſcuſſion, of the true point in queſ- 

1 tion, 700, 701. 

5 2 will not direct an ilſue to try the fanity of a 
> teſtator, where the ſubſcribing witneſſes atteſt him ſane, upon & 

mere ſuggeſtion of. the heir to the "contrary, oy, ror by 
N proof, fog ke LI 


heir be forthcoming, 714. 


under an agreement, to purchaſer from à deviſee, 71 5—717. 
= - = "= muſt, if the heir make default, read to proof 
lore it can declare the will well proved, 718. 


neſſes are examined, 718, 719. 
Or it be afually. admitted by the heir at law, 741. 


beyond ſea, 719-72 ½ Nb N 
3 ECCLESASTICAL COURT; ! i i: - 


out by the proper officer of the Prerogative Courts pen fecurity 


given for its re- production, 222, 723+ 
The ſecurity, if diſputed about, to be ſettled by a onda. 723. 
_ Vide Max HAuUs, DERBT, DETIxUE, BILL to e Ge” 


tween deviſes under the ſtatutes and by the cuſtom, 229. 


f t 5 5 — — the ſtatutes, 229. 
Vide FEE SIMPLE. , 


4 13 2 


the various relation they dear to the poſſeſſion; in which view of 
them Wy are either Jn poſſeſſion or not in poſſeſſion, 232. 


9 Ts — 9 * 


b 1 FA 
* — oo - — . "* 
s 


. en e pete o grove will 


bath a concurrent juriſdiction with courts of 


„e declare a vill wel proved, unleſs the 
Quere, whether ſuch proof abſolutely neceſſary toa x good title, 


3 = = 7 never decrees a wil 1 proved. antes al e the wit= 


8 = - - . - Where witneſſes were abroad, and the . | 
Was ſole deviſee of the real eſtate, ordered the will to be delivered 


PSTATES or INTERESTS deviſable, diſtinction as to theſe be- 
— 2 Qin fee- ſimple only, My the owner. 
” 8 „ in e a are to beat pa 
7 not in poſſeſſion, their ſeveral kinds, 232. 


vide CoC INTERESTS, CONT Age, RRR 
"ESTATES Fn 


And the rule is the ſame, ——_— nth of the witneſſes ve 7 


* * D 2 


FSTATES or INTERESTS, ue either legal or equitable, 23 9. 1 
Piſtinguiſhed, ibid. 5 
Equitable eſtates deviſable as well as legal, 2 36. 

Vie Tust ESTATE. | <0: Ih 
n ie. , legal or equi 
TED table, 270. n 
What are legal 27 NY 270, A bl 

What are equitable eſtates. _ | 73 

Vide DE VIS E, TRUST in Equity. . 
ESTATE eguitable, reſting on 8 my be deviſh for pays | 
ment of *. 202. k 
2 18 - benefii. 
N all " though it be not for payment of debts, 204, 204. 

Di, Keek the a reement be, by ſtipulation, not to be carried 

into execution till a future day, 204—207. 

>» - - Will paſs under general 

ſweeping words in a will, 207—212, 

But if the eſtate be not articled forat the time of the will made, 

it will not paſs in equity any more than at law, 212—214. 

ESTATE pur auter vie, deſcendable or not, not deviſable by ſtatutes 

of wills, 36, 37. | 

PRI add pennant created vie banrain, and Gala, of tenant 

zin tail, for bargainee takes a bale fee, 36,37. 
== „ » devilable by 29 Car. II. c. 3. f. 12. 375 38. | 
—— might have wc deviſed where land wag 
ET ke deviſable by cuſtom, 38. 

1 Aale whether 29 Car. II. en 3. ec. 12, extends to lands 
KS N able * cuſtom, 38. 
43 5 06 e e and a after an 
Pt entailed limited therein „ 39 | 

How ſuch entail barable, 39. 
* Quare, if ſuch a tenant in tail can make a valid il und 
the entail. is barted, 40. 


ESTATE turned 10 4 right, not deviſable, 35. 15. 12 8. 5 


r 


7 


ESTATES wefted, defined, 248, nw. - e At AL ALIN 8... 
- = =, = in delten, ibid. EI AY 5 
= r in intereſt; ibid. 85 
w=_ ——U— Uꝓ—) =. ele or in babe,. 249, 280. 
. ** Vide AROL press : 2, 46 Fon 5 3 
EXECUTORY DEVISE, its nature, 2 90. 1 5 N. | 
” - = - may be of one fee. as A a ſubliutio for 
3 becker chat fails, 2.50252. oe TOES - 2 : 
Vice Issuoux. ee we 7 
Vane eee. IE be of a fer to commence t a | future 
time, 255, A | „„ 5 
"EX ORAL OPER Sh this writ N * „ 
-.- 77 . what lands n eee id 


1 SIMPLE; + cannot be Hastsd by Geige a upon 2 a foo dale, . Sf 
F W SIMPLE are of ſeveral kinds—abſolutc—determinable-—baſe 
F ſeveral a 9 230, 2310 25 


POL L by We 
© OG | 4 
; _ | 4 | 
- ES theſe Kinds of fees Gmple m may be deviſe d under the 
ſtatutes of deviſes, 232. 
 VideEsTATEs, XECUTORY Dayiss....,.. 
FEME COVERT, may, by agreement, ning .. a2 ; . | 
power, retain or procure the power of deviting her own: 5 149. | 


Before marriage or after, ibid. 
| Ho to be effected, 150-16. 4 
„ Ts though- her real property ſettled vpon | herſzlf 
| as a feme ſole, cannot deviſe it, 165. - 4 
| Quere, if it reſt on an e that the ſhall have a power 
1 .. deviſe, 166—168, 
„„ dT Og may be deviſee under her huſband $ will, 315,316. 
_ Vide COvERTURE, RELATION. - - 
FEOFFMENT, without livery, i is a revocation of à will, 606. 


FINE, levied in performance of a covenant, to the uſe of perſons named 
in the cognizor's will, works a revocation of it, if Meriouly 
made, 581, 

And the fine 1 50 its effect from the time of He writ it of 


_ covenant returnable, 58 1. 


_ FRANCHISES, annexed. to. the perſon, not deviſable,. 41. WT 
- -  - | - "» not valuable not deviſable, 41—45. . 
- - - valuable —are deviſable, 227. 
- valuable, will paſs by deviſe as appurtenant/ * 


other things valuable, 2275 228. 


FREEHOLD deſcendable. 
Vide ESTATE pur auter Vit. | 8 | 
FRAUD and IMPOSITION on a teſtator 3 is properly zoquirable in 
courts of law, being matters of fact that render the inſtru- 
| ment affected thereby not a will, 691—695. 

Diſtinction between caſes of the above Ae, and thoſe where 

a deviſee procures a deviſe in his favour, upon truſt to do _ 5 

act that binds his conſcience in equity, 696—699. bo 


' FRAUDS and PERJURIES, Statute of, the. occaſion. of its. being 
made, 32, 33. . Eat. 
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, 42 „ 
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I RO OE preſeridesnoformof words | 
SE: which a deviſe i is ; to „e 48. l 
„ 1 „ the conſtruRtion upon | 
| papers lend to by A deviſe, as $i © found it, 49—52. 
„/ // o 3 0 55 ate mot extend ws ſuch 
„ . and plantations a as were ein our 0 before 1 its paſ- 
ng, 52. R 
TCC ies made 


abroad, diſpoſing of lands i in Fogland, 52, 53. 
ꝛ—U— 828 "goes not extend to . 


— 


: | 1 53. | ” 44 e vat | 
de © the truſt thereof, / 54 % ee «nl 
i - FFF | oh 4 1 i — $I chat- 
"pf "_ 55. JJ 8 | 
„ . eee es bins ande 


= 5 upon beide ae. 355 36. e 2 


= "ha, . %%ͤ; ð R x 
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FRAUDS and PERJURIES, Hatute of extends to deviſe of 1 
, | pointment Under a'yower, 100 e 
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* 8 29-4 65 1 N 3 „ 5 
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| | Nas primarily out of land, 59. 4 HE 

ne; $68 OI SO. Loo W - to deviſe of rents 

, [eo e 1 

„5 „ e 1» e de e of power 
to be go e to ell, 9 's 25) Mit + 


** 


* 74 - CIR — hx — — N 14 =: a to lands 0 


either by cuſtom or ſtatute, $8> {+35 


2 f u * * this 4 | bs 1 * — — 1 2 kat tobe writing,6o. 
Vice S10 nnd, ArrESTATIeN, PUBLICATION, Su- 


e PRESENCE 'OF'THE TESTATOR, WITXESSES. 


3 4 8 leaves virtual revocations, 
* e. by concluſion and operation 0 of law, as it found the 630, 
2 ba 1 rendered 4 codici! inef- 


15 fecdive to republiſh a will of land, unleſs executed according to 
the forms RE required, Es 


” A. 7 I put. an end to "all parol 


i republications, 664—666. 5 
„ ⁵ ));õñ —U— left conſtr uRtive republics. 
| | tions as they were at common e 666, 667. 


I — — =. — „ N . = — — — " republications of will 


affecting I oe gp as at common n Jaws 667. Dis 


: GA ED LANDS were deviſable,, 3 
By cuſtom of Kent, 5. BI „ 
„ North Wales, ibid. bs NES — . RE 


GRANT, without attornment, is a Tevocation of a will, lg * 8 


„ though void by deing made to a perſon incapable « TOE 
AO revokes a will 7 25 PET Oh 0406.4 ro 


Ha, A 5 deſcription of a PEPIN kak; if aeviibe 6 fire bo 
meant to uſe the term in that ſenſe, 358, 359, 36 36 9 #3 15 
- the natural import of the word; 361, 362. 
—— Obſervations on the diſtinction between the words ce «Heir ? ” 
= « Iſſue,” 360365. 


- = '= 20W living, is a good deſcription of the perſon to takebya 
| deviſe, 365. . 


1 
* 


85 
k 


_ is uſed by the teſtatory 36799. oo ottenioy 
be in four ways, ibid. » a 


l — E relation to the anceſtor, how conſtituted, ibid. Ms 20 
Cannot be where blood corrupted, 36863. 


to take as Gach by deviſe; wuſt anſwer that deſcription asit 


no inheritable blood, as of alien, 365. . 


1 5 | 2 deſcription of the teſtator, 369. | 

- fo eſc . A 

"-:: fo deferibed; „ cannot take as ſuch living his anceſtor, 369, 370» 
- - - male or female (deſcribed as ſuch) muſt anſwer the deſcription 
in both reſpects, $70=-373; 


And th law is the fame, though the deviſe v. deaf uuſt, 
kn 


- 


372, 373. 2 


in 


ribed, muſt anſwer thatdeſcription in all 3 ibid. 
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Hel 's Aeſcribed, if further SAS IU are * to ſhew a par- 
'._ _- ticular heir meant, ſuch particular. heir * take, * not 

heir general, 373-376. 

Vide DEvIss BS. 5 

though anceſtor living, may W IG as ſuch, if the Jevile plainly 

ſhew that the deviſor knew that fact, 376—38 1. 

- - - male or female of the body, is the deſcription of a ſpecial heir, 
and one may take as ſuch though not heir general, 381395. 
with relation to property, how conſtituted, 395-402. | 
SO tl SOL may, * * ap 5 — 395—398. 


» U i o 
. 


„ ot IR Fog 7 = cuſtom or reference to 
cuſtom, 401. oY Mo 


- - SSR» — - by accident, 402. 

Vide Poss EsSsIO FRATRIS. | | 

doing nothing more than croſs-examining the witneſſes on a 

bill in perpetuam memoriam is intitled to colts, 72 5. TW, 

Contra, if he examine witneſſes to encounter the will, „ 5 

- - = havingan iſſue directed to try a will, ſhall have his colts, ibid, 
Contra, if he ſet up inſanity and fall, ibid. 

- - - unleſs on a very ſtrong caſe againſt * * not pay colts, 

ibid. 726, 727. / 
_ Vide BILL in perpetuam rei memoriam. „ 
HEREDITAMEN TS. | pe 
| Vide THINGS iet PRANGHISES 5 valuable, Tauer. 27 8 


L. 
1 how founded, 146 145. 5 F271 5 
„„ = diſqualification to deviſe, ibid. | 
„„. a fact, and there we ond. w inquire href by hen, 
Wy 145. 
INFANCY is a diſqualification to deviſe, 142, 143. 
5 Exception, where there is a local cuſtom tothe contrary, . | 
| How to plead in ſuch caſe, 143, 144. 
' = - » | - reckoned from the day of the infant” s birth excluſive, 144. 
Proof by an almanack, in which an infant's s age dees by 
his father, held ſtrong evidence, 144. 55 
INS ANT T a ground to ſet aſide deviſe after forty. years poſſeſſion, 71. 
ISSUE, diſtinction between a limitation over, “ if one die without 
iſſue,” generally, and a limitation over, if one die, &c. with- 
in a particular period, 252—2 54+ 
Diſtinction between the caſe of a fee and: A fee-tail lo limited, | 
: „ 
- - - where it operates as a deſcriptio * 359 360 
- - - » the natural unport of the word, 360. 4 
Joi nner! is a 3 to deviſe, 174. 9 
Either by the cuſtom, 17. „ 7 
Or by the ſtatutes of deviſes, 17 5, 176. Ts "WS, 
And cannot be removed by ſubſequent events, without a new 
- deviſe, 176—178. 
Though the joint-tenancy be. avoided by an incident that | 
| bas relation ie its creation 3 void, 


e e 
EN re bunt. 
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* 
, | 
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. 


1 * D * 143 


| 1oRi5DieTION Chuan 


Vide EccLESIASTICAL . Fare dart of Pravs | 
ans e, Fours n or not. | 


— 


TEASE &f lands deviſed, is a revocation pro tanto, PS, e 

Exception if it be made to the deviſee to commence from the 

3 COIN | 1 denne the deviſor; for then it is a revocation in toto, 625, 626. 
N 5 Contra, of a leafe to the deviſee to begin preſently, 626, 62). 
* „ for lives or years renewable may be Niſpoſed | of by will, 
8 ſio as not to be affected by e andrenewal, . 

Vide Dave © 


| ManDans : ta the Prerogative Court to deliver out a vill of 
3 land refuſed by court ot King's $ Bench, 73%. | 
MANORS may be e's 227. 
MARRIAGE. 
Vide Deviss. 
MENACE OF IMPRISONMENT a perfonal diſqualification to te | 
-.. Vit 1909s. 
| MORTGAGED ESTATE, the equity of redemption of which is 
been purchaſed in after deviſe _ will not paſs thereby, 
202, 203. 
Fn MORTGAGE is yp is a conditional or part revocation of a a vill 
[+3 : 614 —616. | 
WE . . . made by deed and fine, 616, 617. ' 
1 e years, is a revocation pro tanto, 617, 618. 
| Exception, where it 1s MT to the e 618, 619. | 
 MORTMAIN. N 
Rn "Fe Davis. 


| Na or DESCRIPTION miſtakes, yet a \ deviſe will be _ 0 
x | | the perſon intended to take be certain, 493497 „ 
FER Contra, if falſe, 407, 48. Rs 
NEXT oF THE DEVISOR's NAME, whether a Shad that has | 
M changed her name may take, being ſo deſcribed, 352. = 
Criticiſms on this mode of deſcription, I 


NEXT OF KIN of deviſor's name, who deſcribed thereby, 347. 


NEXT PRESENTATION of an advewſon may be deviſed, 223. 
— — 2 or turn, being deviſed, carries the next 


turn to the deviſe abſolutely, and not merely the right of getting | 
himſelf preſented, 223. 5 


„„ - = paſſes by deviſe of adyowſon, 224. 

Tbough 4 be himſelf the incumbent, 224— 226. 

ob SANE MEMORY is the want of a capacity to diſpoſe of a 

mumaan's more with underſtanding and reaſon, 145, 146 

WES e ew > 7, 7 
_ common Jaw, ibid, 
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PAP APISTS, - with the aka 5 inthe 18th Geo. m.. 
cap. 60. may be deviſees of land, 3 is. 
PARIS HIONERS, qua ſuch, cannot be deviſees, 5 5 


PAROL DECLARATIONS of a teſtator to 3 or ea 
the conſtruction of his will, not admiſſable, 477; 478. 
Neither as to the import of the clauſes therein, 478—q85. | | 
Nor as to the perſon of the deviſee as deſcribed thiran, „„ 
2 Exception as to evidence reſpecting matter of fad, the doubt 
reſpecting which ariſes from extrinſic circumſtances, 437—496, 
Exception where the words uſed are of equivocal import; and 
equally applicable to ſeveral ſubjects; for, in ſuch caſes, parol 
averments may be uſed to ſhew to which of ſeyeral ſubjects, an- 
ſwering to the deſcription uſed, the will is applicable, 496. 
Various criticiſms upon theſe inſtances, 497.50 j. 5 
l the perſon to take muſt be 1 in ſome ort deſcribed i in we | 
\ * 500. | : £ 5 oe 
, - - cannot be vſed, in caſes of deviſes, + — 5 8 
: to give worde A different ſenſe from that which they obviouſly e 


im 01. | Ne 
5 as ; <->. - will or ſupply any thing not. before 5 — 
| written, ibid, ON 2 
„ 8 e thereby to give conftrution 'Þ 25 
© to words of equivocal im rt, expreſſive of the quantity of in- 1 1 

tereſt, or of o extent F the ſubject matter of a Gries 502— 1 3 

IF | $ 3 
3 : 5 „ „ „„ aa as to the value of the pro- IE 
Pos deviſed, in order to throw a light upon the meaning of 


dou tful expreſſions, 506, 507. 8 3 wr 


_ Concluſions drawn from a review af all the caſes upon this 1 5 OK 
head, 5187 A 5 40 4 


- - - _- not admitted as to a fn that does not 3 
ſand well wth the words of the will, $21—524. . . 3 _ 
- * - - -'- +» admitted to rebut the 3 de- 5 
| tots = a truſt, put on words contrary to the legal ſenſe 8 
8 * Rt $24==$29- : 


1 ) to ſhew that a deviſe is meant „„ 2 
2 as a performance of a preceding agreement, 52g, 530. 


- , V4 De» 


Wo 


- = -  - ſufficient to ſubject lands to the pay= | 
ment of debts, where a man has but an equity apc 530. 


1 „ 3 - admitted i in all iy. 10 
gs © fraud, 530, 531. £7 A 


PARTITION of lands FERN tenants in common, if IHE 8 1 


that object merely, is no revocation of a will ONT or TN ko 
lands, 602. | 


2 Although it be made by deed and fine, ibid. 


5 . if levisd with any, other v view than te a partie | (3. 
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' POSSESSIO FRATRIS, cnltitutes an heir, by accident, 40; 
POSTERITY of ſuch a one, good deſcription of a 1 5 347. 
POWERS may be created by deviſe, 31ö00. | 
= - = created by deviſe effect legal eſtates vow the medium 

+ of the ſtatute of uſes. | 
Obſervations in anſwer to ſome objections to the above pro- 
poſition offered in a late e 310—323. 
| Vide' APPOINTMENT. BA 
' PREROGATIVE COURT. e 
Vide:ECCLESIASTICAL . 8 Davredes. 


PRESENCE of the teſtator, ſynonimous to within the view, 90. 
Vide SUBSCRIPTION. 


PROBATE of a will in the Spiritual Court not e to .make 4 
| e Ki to lands by deviſe, 703. 

N05 . Not althou ug the wal be loſt, 703, 704. Ms 
I - offered as evidence to prove a pedigree i in an . 3 
5 cauſe refuſed by Holt, C. J. 703, 7204. | 
But admitted by Tracy, C. Bar. to prove a pedigree in a 1 

| feigned action, to try whether © heir or not, 704. < | 
5 ö RE the diſtinction between theſe caſes, 705. | 
PR ne REGISTRY, ECCLESIASTICAL Cours, Corr 89 

Vill. 


„ accompanied with other circumſtantial proofs, 
woas conſidered by Holt as good evidence, where the will uſt - 
5 . Was proved to be loſt, 706, 707: , 

bo | SI PROHIBITION was, formerly, granted abſolutely where lands and 
. chattels were diſpoſed of by the ſame will, 688. 
22 afterwards granted as to lands only, ibid. 
- =- = now, not granted in either caſe, 688, 689. cf 
- - =-' „ = will be granted, if the queſtion agitated in the Ec 
_ clefiaſtical Courts be, whether a will of, lands and goods be 
revoked or not, Gao, . | 
For the whole, and not quo ad the goods * ibid. 3 
| PUBLICATION eflential to a will before the ſtatute of frauds, 80—81. 
22 is any act or declaration, importing a ſolemn i is. * 
"= tent in a deviſor to diſpoſe of his eſtate, ibid. 
= - - - is not required to be in any particular form, 37. 
„ ET e delivery of it as the deviſor's 
725 aA and deed, Vx, 32. ; 8 
wie > 6% > - of a will may be by ſhewing it as | devifor's wil, 
pe EN if identified, ibid. 
0.7 „ M 18+. eee 32—36. 


| prowrey * a wil, 4 a roll of the W Court, is 

not a record to the purpoſe © of making a copy thereof evidence 
| Ne $i to prove 24 pedigree in an action of ejectment, 704, 704- | 
2 3 good to prove a will of perſonal 
DORN (eſtate 705. 5 . | 
EY — E 
8 kate, and fon 70 the father” O wall ibid. 


"REGISTRY * I 


1 | N oe * N. . 
REGISTRY. of a ol itlelf, not e to prove a deviſe of land, 


where the claim reſts on the words of the deviſe,.705. 


RELATION, neareſt of the name, is a good deſcription. of a 9 1 


e 


W e e be applied to perſons net 


Actually neareſt, if pointed out by teſtator, 3 %ũ0. 
is not applicable to a wife, 3 50352. 


. - = - - whether it applies to- a hn. 
4.4 


| that has changed the name, 352—355- 
REMAINDER may be deviſed within 1.33 2 4 Hen, VII. 


Vide DBEV IS. a, ; 


RENT 8 may be deviſed, 2377. 
REPUBLICATION may be made of Fr 1 revoked e 
than by being obliterated or deſtroyed, 6% 
- = at common law, might have been by the fi hteſt 
der ſhewing the teſtator' s intent that his will ſhould Rand, 
1 
Or by any act by which the teltator demonſtrated his intent 
Z that his will ſhould ſtand, 655, 656. A. 
or making an executor, had that effect as to land, 656. 
But it ſeems that adding a codicil amounts to a republica- 
tion as to land deviſed thereby, 657. 
Tbougzh it reſpect perſonal eltate only, if red to the will, 
"Ou 658. 


8 will, 63867. 


As if there be cherein a a general « clauſe of confirmation of * 


will, 661—663. 
Or any words that amount to a en 663 664. 


bo affected by ſtatute of frauds and perjuries. 


VvVvuide Fravps and PerjuRIES, flatute ef. 
| Obſervations. as to the effect of a teftator's making a codicil, 


executed according to the ſtatute of frauds, oor 2 175 refer- * 


26 ing to his will in terms, 668673. 


T7 - - = gives the ſame effect to the terms üſed in a 


But it ſeems queſtionable whether the e A perſonal legacy, 


, if it be 3 annexed, if i it clearly relates to the lub est 0 


2. 


Will, as to the extent of their operation upon things or perſons TY 


as they would have had, if firſt made uſe of at the time of exe - 


ceuting the codicil, 6746786. 


But does not enlarge 8 operation nor alter their oſtenſible 


import, 676679. © | 
— 3 — 8 Yi - - may be as to part of a will only, 679, 680. 4 


_ duly executed, 680—682. 

: Diſtinction between a caſe of the above nature, and one wheie 

0 5 ee on pe conſtitute one will, 682. 

2 3 ſuch caſes and thoſe of :deeme 

cies, 68 —68 . 

4 3 Hg 2 ſupplies a deſſert of 3 capuc 
- 6 to deviſe at the time of the will made, 686. 

"No PEE] in n equity a uot 4 at * 687, 
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| - | = - by a codicil, executed accor ling to the ſtatute of 
os; il al render effective a will previoully 1 made, and not 


"REPUG- 


e 


REPUGNANCY. | „ 
Vide Davis: | is | 0 


NES TN AINT a per. ſonal diſqualification to deviſe, 170. 
* what ſhall be ſo deemed, 170, 171. 3 


REVERSION may be deviſed within 31 and * Hen, VIII. 4, 


2 Contra, if eue, 35. 
( - diſtinguiſhed from a remainder, 
I. | Vide DEvIsE. 


Ws, 17 10 
| | REVOCATION at common — elected i in two wayny „ eee 


under the heads of expreſs revocations p and of revocation 
in law, 532. 
Expreſs revocations were either by writing or parol, ibid. 
F "Inſtances of both ſorts, 532, 533- 
No parol revocation, unleſs: the words clearly uſed anne 
GT. 533, $34» 
Diſtinction between words referring to a future act and thoſe 
importing a preſent reſolution, 534. 
+ - -_- - - m law, by ſome declaration or equivocal act 
agamounting thereto z or furniſhing a ground to * an intent 
to revoke, 535. 
| _ Inſtance of the firſt ſort, ibid. 
33 - - by ſome act of the deviſor, ibid. 7 
Acts of the deviſor, amounting to a revocation, may be either 
in writing or in pars, ibid. 
Inſtance of the firſt ſort by a ſecond will inconſiſtent with 
the fir 535, 536. . 
ut ſuch ſecond will is no revocation until it is aſcertained 
to be contradictory to a former one, 536, 537 
The finding by a jury that the latter is different from the 


former will not be ſufficient, if the difference be not known, 


| 37— 540. 
, Queære, if be neceſſary for a jury to find the preciſe contents 
of a ſecond will; it ſeems ſufficient that they find it N : 
with the former, 540, 541. i 
Vide Conicit, DEviss.. : 
* =. - - - of a former will made by a latter, is ambulatory „„ 
the teſtator's death, the revoked inſtrument being ſetup again by 
deſtroying the revoking inſtrument, 549—5 51+. .. To 
Contra, if the latter deviſe expreſsly revoke the formers | 
WIE: 
= = = = > - by acts in pair, may be by a total alteration in the 
circumſtances of the deviſor, or by an actual or m alter- 
ation in the eſtate of the deviſor, 5 54. > 
ED = by marriage. ng 
+ Vide Deviss. . 
| » alteration in the eſtate of the deviſor, how etl, 56 — | 
5 of | 
+. "Tt vide Datos: | | | of 
» - depending upon the excluſeove fact of alteration HR. 
5 the eſtate, * effect pm | , 1 | 
Vide COVENANT, Auricuzs for Sale of Efate. 


e Changing 
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95399. 
2 Nor is the ceſtui que truſt's taking, by legal conveyance, the 


legal eſtate ſuch an alteration, 599. 

Contra, of turning a legal eſtate into an equitable one, for 
that 1s a revocation of a will, 599, 600, | 

A ſubſequent conveyance, taking effect as the completion of 
a preceding aſſurance, is no revocation of a deviſe made after the 
firit and before the latter inſtrument, 600—602. 

Vide PARTITION, SURRENDER. * 


REVOCATION by an intended alteration of the eſtate of the deviſor, 


its nature, 6o5—612, 


Vide FEOFFMENT, 3 Banca AND Op DE- 


VISE by parol. 
„% ß OW" i S\. - oe Apen lag g upon che 


intention to revoke, proof may be received that the deviſor had 


no ſuch intent, 607 609. 


RD, TT Wk? WM 


though the alteration does not actually take place by reaſon of 


the incapacity of the perſon in'whoſe favour it is 1 to bene 


fit thereby, 609, 610. 


may be effected by the act Aut, 611. 
| Vide DrssEIs IN, CANCELLING or TEARING 


- = - - - - of a will, may be by mere operation of law, without #2 


any act of the party, 612, 613, 614. 


- OT may be abſolute or conditional, i in all or in * 614. Fl 


- - = -_ Pro tanto, ibid. 
| Vide MoRTGAGE, CONVEYANCE. | 


= - = - - may operate, either by alterin ag th qual of the : 
ng the quantity © 


eſtate ; in abridging the intereſt in, or dimini 
the thing deviſed, 623. 


Striking out a condition annexed to a deviſe i is an inftance” * 


e the lands deviſed i is an inſtance of the ſecand ſort. 


Vide LEASE, 


So deviſing an eſtate tail by a ſubſequent deviſe, a fee having 8 


| been deviſed by a P receding one, 624, 625. 
„„ ie 
i declaration that part of the thing deviſed ſhould not go to the 


deviſee, and now by diſpoſing thereof to different purpoſes, 9 05 . s 


| 627—629. 
n the ſtatute of frauds and perjuries, 29 Car. I. 
el 3» Mee. . 0306. © | 
This clauſe extends to money charged on lands, 630. 
"ur FRAUDS and PERJURIES, ſtatute of. 


3 F DE may be ef. 


| fected it in three ways, 631. 


- -  '-#*. - » by ſome other will, or codicil, means another will * 


or 5 duly executed to carry lands, 63 3355 


„ 8 by burning, tearing, cancelling, or oblitrating, | 


"what upon ONTO is fo e 63 Wer. 


No 


a 3 of 3 WOE the eſtate 3 deviſed 3 is | 
a truſt, is not an alteration effekting a revocation of a will, i 


ave been effected, at common law, Fa a parol 


* 4 by 
« 


8 
. 


F 2 7 
$-£ * 


N d * we 


1 


KEvocATION dependant and ates tac 2 ah referer 


6 teſtator, 649—65 N. | 


to another act, viz. a valid diſpoſition to ſome ner Purpoſe 


than that intended by a former will, 637—640. 


CENT upon this kind of revocation 64643. 


by a revoking will, &c. ſigned 1 in the ſence of 
three ol more eee? 646—649. * 


ke, TRE | — ea 1 > how to be ſigned by the 


i 


8. 


g1GNING not neceſſary to a mil under Edd of Henry VIII, 30, 


E - Aa neceflary circumſtance ſince the ſtatute of frauds, 60. 


— _ 


way be by party deviſing,” or ſome other both by his 


direction, 60. 


2 wal reqpired rather than ſealing, 61. 


- + ſafkcient, if deviſor' s name at the bens part 2 


vill 62. 


and ſealing ſaid to be analogous, 63, cont. 67. G 
But if the teſtator intend to fign his will in form, but is pre- 


- vented by illneſs, from accompliſhing his intention, his name 


ſtatute of frauds, 64—66. 


being in the deviſe will tot amount to a bgning within the 
"Vide ATTESTATION. | 12 5 


ST ATUTES 31 & 34 Hen. VIII. 


STO or HOUSE, a good deſeription of a deviſee, 346. 
9 SUBSCRIRTION,, of er, in "at manner to be effect- 


* 
„ 


* „„ „ Ama c. 16. ſee 1. 126. 


DE vis. 


= =.» conſtrued not to EP to contingent intereſts, he 
JE YE. 29 Car, II. c. 3. M$ ks 
„25 G. II. c. 4. © + 123: 129. 1335 * W 
ee. 314. 8 
11 and 12 Will. III. WP: > 7. | 


- - - 13 Geo. III. c. 60. ibid. 1 


„ and 4 W. and M. c. 14. -e. 3 


* - 


* 2 4 
| : 3 on paper i in x which a will wrapped | 
up ſucient, ibid. 4 91 5 
Po E uf be 1 b Preſence of the 


teftator, hat; is 19 his vzew, ibid. 


Therefore it may be 1 in an tent chamber if he can 6 we 
witneſſes, 4 90, 91. 5 


Or in the ſame room, though the bed-curtains 48 92. 


| Or in a houſe, and the deviſor of the ouſide thereof, if there 


de a window through which he may ſee, 92. 
But if the teſtator cannot ſee the witneſſes without changing * 


his ſituation, it will not be good though in a 200 eee N x" 


ber, 925 93. I 


IT on good if dove clandeltinely, 9 3 


„Though the witneſſes retire at the Kite 8 requeſt, 94- 1 
though in the room cker 


8e 


80 f if eas incapable of ductile what ; is going forward, 
62 
4 whether preſent or nut is a ot for the confteration of the 
jury, 98 —100., 


Vide WITNESSES. | 


SUBSCRIPTION of witngſes is limited by the ſtatute to be by 


* or more ene 100. 
1 - by two n to a will and by 
who to a een though one of the witneſſes to the codicil be a 


new witneſs, 1 is not a . of the will by three Fenn | 


100-104. 


Though the will taken notice of in the codicil, ibid. 


Though the codicil be expreſsly declared to be a 8 4 k 


of the will, 104, 105. 


But if both will and codicil on one ſheet 2 paper, the wit- 


neck a nl ways Wl circumſtances, be conſidered as wit- 
neſſes to the codicil, 106-18. 


80 if ſeveral deviſes on one ſheet of paper, but made at 
diſtin& times, ſubſcription of the laſt, if ſo intended, will extend 


to the firſt, 108—1 10. 


J WE OO ay be at ſeveral times, 210-113." 


neſſes at once, iz 4 


be yon GE, if by yo the wit- 


SURRENDER of a copyhold to new uſes with md to the hw. 
deror 1 in fee 1s no revocation of a will made . 60 3—60 5. 


; r 

TENANTS 3 in common e 

| Vide REVOCATION, Pen 1 88 
TERM de Nowo may be created by deviſe, 2433. 


LE TI 
. 
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Diſtinction where the word „ term uſed; in its edel : 


ſenſe, and when merely as denoting time, 244, 245. 


TERMS for years deviſable notwithſtanding the introduRtion of the 


feudal tenure, 6. A 
TERMS Tl. oy N 
Vide Txusr Ter, = 
THINGS dewviſable within che # FM RY deviſes 3 are, manors, anda 
| tenements and hereditaments, of hi ch the deviſor 18 ſeiſed of an 
eſtate in fee-ſimple, 216, 217. 
Vide FRANCHISES, 3 Runes, Trrues, vi 
LIN in GRoss, EsTaTEs, TkUST ESTATES, EXECUTORY 


Devise, S n - AUTHORITIES, 


- Powers. © 155 ö 
TITHES may be deviſed, 227. . S 3 
TITLES of digrity deviſable whe whe were the conſequence of ter- 

ttorial poſſeſſions, if thoſe ons deviſable, 40. 


= = = - - + not devilable, es they have been n conf to 
_—__ lineage of the parties ennobled, 40. 1 


TOMBSTONE, inheritance therein not deyiſable, 45. | 
TRUST ESTATES; what, 235, 236. of 


—̃ — = © 55h Grill, 236, 237% 3 
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rer ESTATES may be ſtinguiſhed into Truſts Serve by 


_ the Wee uſes and M cutory, 282 
3 - how: angie, 282 483. 
wb -  - - of other kinds, not en by the above 
0s | CiſtinQtions merely, 28 5, 286. 
„„ again diſtinguiſhable i W 9 or exe. 
N 'cutory' in equity, 236, 287. 
TRUST an advow/on may be deviſed, 238, — » 


3 1 an here rament, a mere claim i in equity to it ao tik, : 
28 289. 22 
— 2 terms, not executed by the ſtatute of uſes, 415. 


= - » - of an inheritance, is within the ſtatute of frauds, 57, 


TRUST TERMS attendant on the inheritance, malt be deviſed by a 
* 9 * to 0 ſtatute of en $5, 56, 


N in groſs was x8 deviſable, 228. | 


UN CERTAINTY ia the perſon of ths Air renders the deviſe 
| void, 418—422 T 
8 - + - never 'eoallered 1 as a ground to avoid a deviſe, £ 
: but from neceſlity.and where there is no way. of ing the 
matter to a certainty, 422, 423. Fo 
from matter debors. | | deviſe, or render it 


— _ . — - ͥꝙ — 
1 


void, 424, 423. 
Whether it be as to the 8 of the deviſce or the LI de 
viſed, ibid. a 


_ USES, the medium through whith! deviſes were . 7,8 


- - - of a ſurrender of a copyhold eſtate may be declared N 1 3 
2 +5» * of ? Fa 285 
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Vide Davies: * 


WITNESSEs to a will made according to the ſtatute of frauds, 


Voide SUBSCRIPTION. © 5 
— - - = muſt be eredible, 1132 | 
TR. Doubts as to the conſtruction of the I . 40 credible,” ” 5 1 


- - not credible to prove a deviſe to themſelves are 


not '* credible * witneſſes within the — L ſupport the 

. other deviſes, e | 
- - & - not credible. at the time of ſigning, may py | 
. releaſe or payment become competent by the rule of be? 216 


ot FH, Aries, are nde if it 


be indifferent to them whether the will be eſtabliſhed or not, 135. 


— — = dn . ian are not 6 1 : 
1 336, 137. 75 9 a 4 
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